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The Deductibility of Expenses Incurred 


In Earning Tax-exempt Income 


NUMBER 6 


By Morton PEPPER * 


UCCESSIVE Revenue Acts have provided for 
Q the deduction of “all the ordinary and necessary 
expenses paid or incurred during the taxable 
year in Carrying on any trade or business”. But 
it has been only recently that there have been de- 
cisions determining the deductibility 
of expenses incurred in earning tax- 
exempt income. In the only de- 
cided case involving the deductibility 
of such expenses the Board of Tax 
Appeals held that expenses incurred 
by a state employee in earning a 
salary which is not subject to in- 
come tax are not deductible in com- 
puting taxable net income;? and, 
further, the Board held that if a 
taxpayer does not segregate the 
expenses due to the earning of tax- 
able income, and those due to the 
earning of tax-exempt income, the 
Commissioner of Internal Revenue 
may make such a segregation, using 
a reasonable method.* The Board 
does not offer too many reasons 
concerning its refusal to permit the 
deduction of such an expense. It 
merely says that the Revenue Acts 
do not permit such a deduction. 
We apprehend that this (the deduction 
of business expenses) should not be ex- 
tended to include expenses incident to the 
earning by an employee of a state of 
compensation for personal services. To the extent that such 
expenses are incident to the occupation of the state employee 


they are not ordinary and necessary expenses of any trade or 
business from which any taxable income is derived. 


; Attorney-at-Law, New York City. 
1932, 1928 Acts, Sec. 23(a); 1926, 1924, 1921, 1918 Acts, Sec. 214(a) 

(1); 1916 Act, Sec. 5(a) First; 1913 Act, Sec. IIB. 

se "teen G. Marquissee et al. v. Comm. of Internal Revenue, 11 B. T. A. 
*The Commissioner allowed the deduction of the same percentage of 
the expenses as the Taxpayer’s taxable income bore to his total income. 
Findings of _ 10, P. 339. However, the opinion at page 343 states, 
The respondent has disallowed such portion of the expenses as the tax- 
able income bore to the total income received directly for stenographic 
Services.” This is obviously an error. Probably the word “non” was 
omitted before “taxable.” 


- 


Morton PEPPER 





The Board is entirely accurate when it says the 
expenses are not incident to a trade or business from 
which any taxable income is derived. But there is 
no provision in the statute requiring them to be in- 
cident to such a trade or business. The Revenue 
Acts use the words “any trade or 
business” without limitation. It 
would seem that the Board of Tax 
Appeals striving to reach a result 
which it thought would be fair to 
the government added something to 
the Revenue Acts. It interprets the 
statute by adding something to it. 

Member Love disagreed with the 
other members of the Board and 
wrote a vigorous dissent. 

The statute is not ambiguous. The 
statutory method of determining net 
taxable income is laid down and ex- 
pressed in plain English, and in order 
to reach the conclusion reached in this 
case, something must be read into the 
statute that can not, legitimately, be 
imputed to the words used therein. © 

Because in a particular case the ap- 
plication of the mandate of the statute 
appears to result in an inequitable or 
incongruous situation is not sufficient 
grounds for a court or this Board to 
disregard the statutory provisions. This 
Government is a government by law, 
and all judicial tribunals should decide 
cases according to the prescribed law, 
and not attempt to deal out substantial 
justice as the particular judge or court 
may believe such justice to be. When the statute blazes 
the road, the courts must follow the road.‘ 


Without, for the moment, considering the philos- 
ophy expressed in this dissent, the rule of law it 
states appears to be correct for the case at bar. There 
is nothing in the wording of the statute that ex- 
cludes expenses incurred in earning tax-exempt in- 
come from the general provision permitting the 





4A consideration of whether it is desirable or even possible for judges 
to reach their decisions solely by the use of logic is outside the scope 
of the article. If the statement by Love is limited to the facts he was 
considering perhaps he was justified in making the statement. 
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deduction of “ordinary and necessary expenses paid 
or incurred—in carrying on any trade or business.” 
Perhaps if Congress had thought of the situation 
presented in the Marquissee case the statute would 
have been worded differently. Perhaps Congress 
would have provided for the result reached by the 
Board. Or perhaps Congress would have left the 
statute as it is. It may even be that Congress did 
think of the situation that was presented to the 
Board and decided not to make a distinction. In any 
event, Congress made no differentiation between 
kinds of ordinary and necessary expenses on the 
basis of kinds of income produced. The Board of 
Tax Appeals, however, has made the distinction for 
Congress. 


Love’s dissenting opinion continues with some 
remarks which are extremely interesting though 
perhaps somewhat irrelevant to the case under con- 
sideration. However, they hint at the course the 
law took subsequently. 


I believe it may be truthfully and conservatively stated 
that there are hundreds of banks and trust companies in 
the United States that handle regularly, in their business, 
millions of dollars of government bonds, the interest on 
which is exempt, and also other securities the interest on 
which is exempt. The expense of handling such matters 
is uniformly, so far as I know, included in the general 
expense account of such institutions and deducted from 
gross income which does not include exempt income. I 
believe these taxpayers’ returns should be handled in the 


same manner. 

It is somewhat difficult to understand why Love 
considered the practice of taxpayers controlling. That 
they will interpret the taxing laws to their own ad- 
vantage goes without saying. That they have 
adopted such an interpretation as proof that they are 
right is a non sequitur. If the argument is that this 
practice has been followed for years without objec- 
tion, the answer probably is that the taxing officials 
never thought specifically of the deduction of such 
items. There never was a departmental ruling per- 
mitting the deduction. In other words, taxpayers 
took the deduction without the Treasury Depart- 
ment ever paying any particular attention. There 
was no precedent established by the Government 
against itself. 


The taxpayers appealed from the decision of the 
Board of Tax Appeals taking their case to the Cir- 
cuit Court of Appeals for the Third Circuit.5 But 
there too they were beaten though the reasons given 
for the decision differed somewhat from those given 


by the Board. The court relied chiefly on two argu- 
ments.® 


First, Judge Woolley argued that the only income 
that is taxable is net income, that is the difference 
between the amount received and deductions per- 
mitted. If income for purposes of taxation is com- 
puted in that way, it should be computed similarly 
for purposes of exemption. The expenses of earning 
exempt income should be deducted from the amount 
of exempt income. The balance’ is the amount of 
exempt income which may be deducted from gross 
income to compute net taxable income. 

«Lewis v. Commissioner, 47 F. (2d) 32 (C. C. A. 3rd 1931). 
There was in addition reference to Section 1211 of the Revenue Act 


of 1926, 26 U. S. C. A. 1065b providing for refunds of payments made 
on state salaries and the inference to be drawn therefrom. 
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There are various difficulties with this reasoning, 
The Revenue Acts provide for taxation of net income 
only, and the Acts further provide the manner in 
which such net income shall be determined. The 
Revenue Acts, however, contain no provision for de- 
termining net exempt income. Instead, they provide 
that certain kinds of income shall be tax-exempt 
and shall therefore be deducted from gross income 
in computing net taxable income. There is no pro- 
vision for first computing net exempt income and 
then deducting that amount from gross income. The 
idea of computing net exempt income comes from 
the judiciary and not from the Acts of Congress; 
and it is the latter that ordinarily determine the 
taxation of incomes. 

It may be suggested that even though there is 
no specific statutory provision for such a concept 
as net exempt income its use may be justified by 
analogy. However, such analogy can hardly hold 
water. The situations are neither the same nor 
similar. In deciding what should be taxed by the 
government, it is clear that the amount taxed ought 
not in fairness exceed the amount received by the 
taxpayer. Therefore, deductions from gross income 
are permitted. Thus is established the broad con- 
cept of net income. What precisely shall be in- 
cluded in net income is for Congress to decide.® 

And, secondly, argued the court, if the taxpayer’s 
contention is allowed “there would be the paradox 
of an exemption of taxable net income.” Such a 
statement is question begging of the most obvious 
sort. Taxable net income is the result obtained 
when deductible items are subtracted from gross in- 
come. What items are deductible must be deter- 
mined before taxable net income can be known; the 
court tried to reverse the process, thus falling into 
error. What was probably in the minds of the judges 
was the fact that by finding for the taxpayer it 
would be allowing a deduction of an item that had 
no counterpart in the computation of income. This 
result it does not like, and perhaps rightly so as a 
matter of abstract justice. But, it has frequently 
been stated that questions concerning taxation of 
incomes are controlled by statute. Moreover, courts 
have often commented, in finding against taxpayers, 
that the harshness of the result is unavoidable. The 
statutory provisions are binding. Might not this 
reasoning apply both ways? Where the Revenue 
Act favors the taxpayer should the law be distorted 
to his disadvantage? It would seem that the Cir- 
cuit Court of Appeals has tortured the language of 
the statute to impose tax liability upon the taxpayer. 

The Treasury Department, on the other hand, 
after several shifts of position has distorted the 
holding of the Lewis case and of other cases to 
reach a result too favorable to the taxpayer. It has 
permitted taxpayers to escape from taxes for which 
they are properly liable. 


In its first ruling on the subject the Department 
held, 





™ Under the reasoning of the court this sum may presumably be called 
net exempt income. It will be referred to hereinafter by that term. 

8 Of course, the courts also determine what is net income but at least 
Congress states the bounds. 
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Expenses incurred in earning income which is not sub- 
ject to tax under the income tax law do not constitute 
allowable deductions in computing net income from other 
sources which are taxable under the law.’ 

The regulations issued by the Commissioner of 
Internal Revenue do not appear to be in accord with 
this ruling. 


Business expenses deductible from gross income include 
the ordinary and necessary ‘expenses directly connected 
with or pertaining to the taxpayer’s trade or business. * * * 
A taxpayer is entitled to deduct the necessary expenses 
paid in carrying on his business from his gross income from 


whatever source.” 

However, it may be that this article was not in- 
tended to cover the situation we are considering. 
Perhaps the language was broader than the Com- 
missioner intended or would have used had he 
thought of tax-exempt income and the expenses in- 
curred in earning it. Certainly the fact that agents 
of the Treasury Department refused to allow the 
deduction involved in the Lewis case and litigated 
the question would indicate that the Commissioner 
had not considered our problem when he issued the 
Regulations. 

Since the decision in the Marquissee case there 
have been three General Counsel’s memoranda which 
successively reverse themselves. In the first ™ the 
General Counsel considered whether the method of 
computing the portion of expenses which could be 
deducted used in the Marquissee case should be ap- 
plied to a bank which received both taxable and tax- 
free income. It was ruled that the case did not ap- 
ply. The holding of the case was declared to be that 
the expenses incident to the occupation of a state 
employee are not ordinary and necessary expenses 
of any trade or business from which taxable income 
is derived. In contra-distinction to this it was 
stated that the bank’s expenses were ordinary and 
necessary in carrying on its business. The antithe- 
sis does not appear to be complete but this appar- 
ently was disregarded. 

Furthermore, the ruling went on to state that un- 
der the decision in National Life Insurance Co. v. 
United States’* a refusal to allow the deduction 
would be unconstitutional. Such refusal “would re- 
sult in the taxpayer paying more taxes solely due to 
existence of some tax-exempt income.” Such a con- 
clusion appears to be inaccurate.* Let us assume 
for the moment that the expenses incurred in earn- 
ing tax-exempt income are definitely known and 
there is no question of apportioning expenses. In 
such a situation the net taxable income would be 
the difference between gross income and amounts 
deductible under the law. If the taxpayer in addition 
receives tax-exempt income, his net taxable income 
is not affected thereby. And if expenses are incurred 
in earning the tax-exempt income the net taxable 
income is still the same. In other words, the re- 
fusal to allow the deduction of the expenses does 
not in any way increase the amount of tax paid; 


®*T. D. 2137, Jan. 30, 1915. 

Reg. 74, Art. 121; Reg. 69, 65, Art. 101. 

uG. C. M. 7688, C. B. IX-1, p. 221. 

2277 U. S. 508 (1928). , 

% We do not discuss the holding of the National Life Insurance Co. 


case nor its soundness as that would be beyond the scope of our con- 


sideration. 
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it merely prevents the amount of tax from being re- 
duced. Therefore, the Treasury Department would 
have been more accurate had it said that permitting 
the expense to be deducted “would result in the tax- 
payer paying /ess taxes solely due to the existence 
of some tax-exempt income.” Such statement shows 
clearly the error of the Treasury officials. 

The fact that there was an apportionment be- 
tween the expenses of earning taxable income and 
the cost of earning non-taxable income is of no con- 
sequence. Since the taxpayer had failed to keep 
records sufficiently accurate to show precisely the 
amount of deduction to which he was entitled, the 
Commissioner of Internal Revenue was authorized to 
compute the deduction by a method that would work 
out with substantial justice and accuracy. The 
method he used did so and there can be no com- 
plaint on that score. 

Moreover, it is impossible to accept the distinc- 
tion drawn in the departmental ruling between 
earning a salary that is tax-exempt and receiving 
tax-exempt income from other sources. The De- 
partment states that the holding of the Marquissee 
case is that the expenses in question are not de- 
ductible because they are incident to a trade or busi- 
ness from which no taxable income is derived. That, 
however, is incorrect. The case in fact decides that 
expenses incurred in earning tax-exempt income are 
not deductible. And such decision governs the case 
of a bank receiving tax-exempt income from invest- 
ments. 

Moreover, the taxpayer in the Marquissee case 
was a stenographer who received taxable income 
from his work for the public as well as non-taxable 
income from his work for the state. Thus he earned 
both taxable and non-taxable income for the same 
kind of work, depending solely on whom he worked 
for. This is in no way different from the situation 
of a bank which receives taxable and non-taxable 
income from its loans depending solely on who the 
borrower is. Thus in neither case can it be said 
that the expenses “are not ordinary and necessary 
expenses of any trade or business from which tax- 
able income is derived.” Or else it must be said of 
both cases. And since the Treasury Department 
has chosen to deny the deduction in one case, 
whether rightly or wrongly is immaterial, and has 
litigated the question and won, it should not dis- 
criminate between taxpayers by drawing false dis- 
tinctions.** 


When, however, the Circuit Court of Appeals for 
the Third Circuit affirmed the Marquissee case the 
Treasury Department reversed itself and revoked 
the previous ruling.*® It was stated that the deci- 
sion covered all situations both corporate and indi- 
vidual. In no event were expenses incurred in 
earning tax-exempt income to be deducted. 

The ruling went on to state that if the taxpayer 
could show the amount spent in earning his tax- 
exempt income he would be permitted to deduct the 

(Continued on page 235) 


14 Tt does not appear that G. C. M. 7688 distinguishes between earning 
a tax-exempt salary and receiving tax-exempt income in the form of 
interest or in some other form. Such a distinction of course has no basis. 
%G. C. M. 9954, C. B. X-2, p. 253 revoking G. C. M. 7688, supra. 



















































































































































































































































































































































the rule that neither the state nor the Federal 

Government may interfere by taxation with 
the governmental instrumentalities of the other can 
be stated, few principles of American law are more 
subject to confusion in application. Doubts in this 
respect seem bound to increase as both governments 
follow the modern trend toward 
hitherto untrodden paths; especially, 
as the Federal Government, because 
of progress in social and economic 
development, perfection of the means 
of communication, and the like, ex- 
tends the use of its powers.1’ That 
the questions are of the sort upon 
which jurists of the first rank may 
now have one opinion, and now an- 
other, is evidenced by the Supreme 
Court’s decision : Fox Films Corp. 
v. Doyal, 286 U.S. 123, (decided in 
1932), wherein the decision by a 
divided Court in Long v. Rockwood, 
277 U. S. 142 (decided in 1928), 
holding copyright royalties immune 
from state taxation was unanimously 
overruled—a reversal of opinion not 
to be accounted for by change of 
personnel.? And it is upon another 
phase of the problem that we have 
the uncommon situation of a state- 


IN the rule that neither # the ease with which 







































































































































































Sidelights on Intergovernmental 
Exemptions 


By Percy S. CREWE * 





1926 Revenue Act retroactively exempted compensa- 
tion of all state officers and employees in order to 
correct an injustice to certain taxpayers who, relying 
upon some over-liberal Treasury regulations and 
Bureau rulings under the prior acts, had failed to pay 
tax in earlier years. 

We know that when the income tax amendment 
was before the states such eminent 
lawyers as the present Chief Justice 
and Elihu Root entertained diamet- 
rically opposite views as to the ef- 
fect of the amendment upon the 
implied exemption. Doubts in this 
respect were also expressed by the 
Congress when, in passing the 1918 
Revenue Act, it omitted certain in- 
comes from the specific exemptions 
which were contained in the earlier 
Acts, for the purpose of having 
“such differences of opinion settled 
by the courts.” (H. R. 767, 65th 
Cong. 2d Sess. p. 9; S. R. 617, 65th 
Cong. 3d Sess. p. 6.) But at the 
time, the Attorney General enter- 
tained no such doubts and ruled, 
without submitting the issue to the 
Courts, that all compensation of 
state officers and employees was 
non-taxable,* apparently disregard- 
ing the distinction appearing in the 











ment of the law by our highest 














majority of its members upon the 

merits ; for in Burnet v. Coronado Oil and Gas Co., 285 
U. S. 393, four of the nine justices dissented, and the 
prevailing opinion was written by one of the justices 
upon the basis of a previous decision from which he had 
himself dissented. The later opinion, standing on the 
doctrine of stare decisis, exhibits no personal change of 
front on the part of its writer.2 Variances between 
the several Circuit Courts of Appeal and among the 
District Courts have not been infrequent. So, too, 
the special Federal tax tribunal of first instance has 
often differed with these courts; and, not to be out- 
done by the Supreme Court, it admits a change of 
mind in Burgess v. Commissioner, 25 B. T. A. 1191, 
overruling Richard F. Burgess, 17 B. T. A. 275. The 
Treasury Regulations upon the subject have fre- 
quently been revised, progressively limiting the ad- 
ministrative attitude; and rulings of the Bureau of 
Internal Revenue exhibit numerous reversals and 
differences in views. Indeed, Section 1211 of the 


* Attorney at Law, Washington, D. C. 
1Cf. Haig, “Federal Tax Collection with Allocation of Share of Pro- 
ceeds to the States,”” The Tax Magazine, March, 1933, p. 95. 

2 Of the majority in Long v. Rockwood, there remained on the bench 
when the Fox Films case was decided, Justices Van Devanter, McRey- 
nolds, and Butler. Justice Holmes, who had in the meantime retired, 
dissented in the earlier case. 

3 Gillespie v. Oklahoma, 257 U. S. 501. 


















































































































































tribunal contrary to the view of a Peacy S. CRewe 


later regulations restricting the ex- 
emption to compensation for serv- 
ices rendered in connection with an 
essential governmental function, (Art. 88, Reg. 69, 
1926 Revenue Act: Art. 643, Reg. 74 and 77, 1928 
and 1932 acts). 

Some of those high in charge of our Country’s 
fiscal affairs have complained of the — as 
being an “economic evil of the first magnitude” ; e. g., 
Mellon, Taxation: The Peoples Business, "1924, 
Chap. VIII. And now, in a “doubtful time of 
troublous need,” national legislators, confronted with 
the spectre of an unbalanced budget, turn from the 
sparse incomes of industry to gaze hungrily upon 
the untouchable but greener pastures of the billions 
in tax-exempt securities and incomes. Three joint 
resolutions looking towards the abolition of inter- 
governmental exemptions by constitutional amend- 
ment were introduced at the last Congress ; and four 
have so far been introduced at the present session. 
(S. J. R. 7, Sen. Ashurst, S. J. R. 17, Sen. Costigan, 
and S. J. R. 25, Sen. Capper, H. J. R. 55, Cong. 
Snyder, 73d Cong. Ist Session.) The resolutions 0! 
Senator Ashurst and Senator Costigan and Congress- 
man Snyder are limited to incomes from securities, 
while Senator Capper’s resolution includes salaries 


#31 Ops. Atty. Gen. 441. 
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received from governments as well. None of them, 
however, would abolish the exemption so far as taxes 
on sales to governmental instrumentalities are con- 
cerned, which under the present state of the law are 
non-collectible. Should the income tax ever be 
entirely supplanted by a sales tax, it would seem 
that no revenue could be collected out of the business 
of selling to governments. While a sales tax may 
not be collected, the profits on sales for governmental 
purposes may be reached by the income tax.® 

Certitude and firmness of opinion, so lacking in the 
courts, the legislatures, and the tax administrators 
is never found wanting amongst personally inter- 
ested taxpayers, state and Federal. There we may 
find the bitterest of political opponents joining hands 
in battle against a common foe. Indeed, as a leveller 
of political opinion. taxation seems far more effi- 
cacious than war. Thus, we have the first defender 
of a state’s right to have its instrumentalities free 
from Federal tax interference in the person of a 
citizen of the rock-ribbed Unionist Commonwealth 
of Massachusetts ; ® and then in challenge of the very 
acts of Congress which were framed to pay for the 
battles in which his neighbors, and perhaps he, him- 
self, had fought and bled that the supremacy of the 
Union be determined; while half a century later, 
from the heart of the old Confederacy, support comes 
for the Federal Government as against the states’ 
right to tax,” with an almost immediate return of the 
courtesy by a Massachusetts subject, who again 
rushes to the aid of the state in defending it from 
Federal encroachment.® 


Brave commentators may, and the lawyer who has 
a client, either a government or a taxpayer, in a case 
concerning one of these exemptions, must seek to 
establish a rule capable of practical application. 
There is no such purpose here. What follows is 
intended as suggestive merely, and perhaps as dem- 
onstrating that cases involving intergovernmental 
exemptions are more than ordinary tax cases, involv- 
ing, as they do, problems that go to the roots of our 
plan of government. 


The immunity of governmental instrumentalities, 
state and Federal, arises, as we are often told, from 
our dual system of governments. Under this system, 
which was perhaps the most distinctive innovation 
wrought through the adoption of our constitution, an 
American citizen finds himself now as a subject of 
his sovereign state, next as owing allegiance to his 
nation as supreme, and still again subject to both 
concurrently. Notwithstanding the care with which 
the framers sought to define the respective spheres 
of the two governments, thus to avoid the difficulty 
of a man serving two masters, doubts early arose as 
to where the boundary line between the spheres lay. 
The first Congress was doubtful as to the validity of 
the pre-existing state laws over harbors, pilots, etc. 
because of the commerce power assigned by the con- 
stitution to Congress. So the Act of August 7, 1879 
“adopted the pilot laws of the several States.”°® It 


5See Metcalf & Eddy v. Mitchell, 269 U. S. 514. 
® The Collector v. Day, 11 Wall. 113. 

7 Panhandle Oil Co. v. Mississippi, 277 U. S. 218. 
SIndian Motocycle Co. v. U. S., 283 U. S. 570. 

* Wilson v. McNamee, 102 U. S. 572; Gibbons v. Ogden, infra, p. 207. 
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was partly on the ground of the ultimate authority 
in Congress over the subject that the Bureau of 
Internal Revenue held a Federal tax laid on compen- 
sation of pilots appointed under state statutes to be 
collectible.*° 

The first of the decisions of the Supreme Court 
declaring this type of tax exemption, McCullough v. 
Maryland, 4 Wheat. 316, was one of the group of 
monumental decisions defining the powers of the 
Federal Government and the authority of the 
Supreme Court, which was handed down by Chief 
Justice Marshall when he began his task of expound- 
ing the constitution, including such cases as Marbury 
v. Madison, 1 Cranch. 137, which held that the Court 
could disregard statutes, state or Federal, which it 
thought contrary to the constitution; Cohens v. Vir- 
ginia, 6 Wheat. 264, sustaining an act of Congress 
which permitted appeal to the United States Supreme 
Court by a person convicted of crime in a state court; 
and Gibbons v. Ogden, 9 Wheat. 1, regarding the va- 
lidity of state regulations which interfered with regu- 
lations of Congress over interstate commerce. We 
know, at least, therefore, that these questions of tax 
immunity originated as matters of vital importance 
in our country’s history. Indeed, Marshall spoke of 
them in McCullough v. Maryland as involving an 
“awful responsibility,” and ones upon which peace- 
able decision could be made “by this tribunal alone.” 


Bearing in mind the thought of parity between the 
two governments, each when acting in its respective 
sphere, it seems natural to think that the exemptions 
are altogether reciprocal or correlative as between 
the state and the Federal Government. But this is, 
to say the least, a non sequitur. A species of activity 
which would be immune from state taxation if prac- 
tised by the Federal Government might well be tax- 
able by Congress, if performed by the states. Thus, 
as McCullough v. Maryland held, a state tax upon 
notes of the Bank of the United States was repug- 
nant to the constitution. But Congress may tax to 
extinction a like function when exercised by a bank 
created by a state.** This is because control of the 
currency is by the constitution given to Congress. 
A distinction more difficult to see is that a bank cre- 
ated by Congress is a “governmental instrumental- 
ity,” not to be interfered with by a state tax, whereas 
a bank similarly organized by a state is but a “pri- 
vate business” and subject to Federal tax.17 The 
distinction may perhaps be one ex necessitate rei 
because the Federal Government, being one of lim- 
ited powers, is treated as not having proprietary 
functions. 

In connection with the proprietary-governmental 
distinction, there is a curious relationship between 
majority and dissenting opinions in two of the cases. 
In United States v. Railroad Co., 17 Wall. 322, where 
income from municipal bonds issued in aid of a rail- 

0G. C, M. 1832, CB V-1, 

1 Veazie oo v. Fenno, 8 Wall, 533. The general counsel of the Fed- 
eral Reserve Board has lately rendered his opinion that Congress may, 
under the interstate commerce power, impose a ey tax on checks 
issued on state banks. Fed. Res. Bull. Mch. 1933, 66. 

12 Bank of the United States v. Planters b's 9 «Wheat. 904; State of 
North Dakota v. Olson, 33 Fed. (2d) 848 (C. + Sos appeal to U. 3S. 


Supreme Court dismissed, 280 U. S. 528: 56 Me ce 88 


183See Van Brocklin v. Tennessee, 117 U. S. 151, 158; Alabama v. 
United States, 69 Ct. Cls. 340. 
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road was held non-taxable by Congress, the dissent- 
ing opinion stressed the non-governmental character 
of the function involved, while the prevailing opinion 
completely ignored that feature. Whereas in South 
Carolina v. United States, 199 U. S. 437, the majority 
held the selling of liquor by a state in the exercise 
of its police power over the liquor traffic to be merely 
a “private business” and so subject to Federal tax; 
while Chief Justice White, in dissenting, argued that 
on a parity of reasoning, the Post Office Department, 
National Banks, and the United States Transport 
System could equally well be considered non- 
governmental in character and thus taxable by the 
states. The distinction would, indeed, be acute 
should Congress attempt to modify the Volstead Act 
by providing for control of the liquor traffic through 
Federal dispensaries. 


The dissenting opinion of Justice Bradley in The 
Collector v. Day, 11 Wall. 113, is interesting because 
of the apparently unconscious parallel of thought 
with Chief Justice Marshall’s answer, in McCullough 
v. Maryland, to the contention that the arguments in 
support of the immunity of a Federal bank from 
state taxation would equally as well deny the power 
of Congress to tax state. banks, where he said: 


But the two cases are not on the same reason. The 
people of all the states have created the general govern- 
ment, and have conferred upon it the general power of 
taxation. The people of all the states, and the states them- 
selves, are represented in Congress, and, by their repre- 
sentatives, exercise this power. When they tax the 
chartered institutions of the states, they tax their constituents ; 
and these taxes must be uniform. But, when a state taxes 
the operations of the government of the United States, 
it acts upon institutions created, not by their own con- 
stituents, but by people over whom they claim no control. 
It acts upon the measures of a government created by 
others as well as themselves, for the benefit of others in 
common with themselves. The difference is that which 
always exists, and always must exist, between the action 
of the whole on a part, and the action of a part on the 
whole; between the laws of a government declared to be 
supreme, and those of a government which, when in op- 
position to those laws, is not supreme. 


Mr. Justice Bradley, though making no reference 
to this, said: 

The taxation by the state governments of the instru- 
ments employed by the general government_in the exer- 
cise of its powers, is a very different thing. Such taxation 
involves an interference with the powers of a government 
in which other states and their citizens are equally inter- 
ested with the state which imposes the taxation. (Italics 
mine) 

The majority opinion in Collector v. Day, ignores 
Marshall’s distinction, and while asserting that the 
exemption of state officers’ salaries is “maintained 
by principles and reasons as cogent as those which 
led to the exemption of the Federal officer in Dobbins 
v. The Commission of Erie County by the state” ™* 
seems entirely to overlook the second ground of the 
latter decision which, if pertinent at all to the state 
question, might tend against the exemption: 

_ Does not a tax then by a state upon the office, dimin- 
ishing the recompense, conflict with the law of the United 
States, which secures it to the officer in its entireness? 


It certainly has such an effect; and any law of a state 
imposing such a tax cannot be constitutional, because it 


416 Pet. 435. 
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conflicts with a law of Congress made in pursuance of 
the Constitution, and which makes it the supreme law of 
the land. 

A taxing act of Congress could hardly be held in- 
valid as conflicting with a state statute fixing an 
officer’s salary on the ground that the latter was the 
“supreme law of the land.” 

Marshall’s distinction, which was discarded in 
Collector v. Day, is, however, brought to light in 1929 
by the late Chief Justice Taft (with the unanimous 
support of his brethren), although reliance is placed 
upon the case of United States v. Fisher, 2 Cranch, 
358, and mention is not made of the observation just 
quoted from McCullough v. Maryland. In Spokane 
County v. United States, 279 U. S. 80, the Court held 
valid the statute giving a claim of the United States 
for taxes priority over that of a state, in the case of 
an insolvent taxpayer. Chief Justice Taft’s opinion 
is grounded upon Art. 1, Sec. 8 of the Constitution, 
which gives Congress the power to pass laws neces- 
sary to the laying and collection of taxes, and Art. 6, 
which makes laws passed in pursuance of such au- 
thority, the supreme law of the land. In his opinion 
in the Fisher case, Chief Justice Marshall, in reply 
to the argument that a tax priority of the United 
States would interfere with state sovereignties, said, 
in words of identical import with the last sentence of 
the above quotation from McCullough v. Maryland: 

But this is an objection to the Constitution itself. The 
mischief suggested, so far as it can really happen, is the 
necessary consequence of the supremacy of the laws of 
the United States on all subjects to which the legislative 
power of Congress extends. 

Whatever the explanation may be, there is at first 
sight something undoubtedly enigmatic in saying on 
the one hand that the taxing power of the general 
government may not in the slightest degree be used 
so as to interfere with a function of state govern- 
ment; and on the other, that a Federal tax en- 
forcement statute may, in any event whatsoever, 
completely supersede the power of the state to 
operate its revenue laws. The principle of the 
Spokane County case was lately carried a step fur- 
ther in an opinion by Mr. Justice Cardozo, where it 
was held that Federal taxes had priority over a lien 
for state taxes, which, although not entirely per- 
fected, was sufficient to bind subsequent purchasers 
and mortgagees.*® 


There is a seeming exception to general rules of 
law in the cases which allow a private person to 
defend one of the two governments against tax en- 
croachment by the other. When a citizen sues to 
recover a tax imposed by a state because it is invad- 
ing the physical territory of the Federal Government, 
the court holds the question to be political, such as 
cannot be raised by a private person.1® This seems 
also in accord with the rule that a private person may 
not take advantage of a right of the Federal Gov- 
ernment when the latter acquiesces.?” 

1% People v. McClay et al., decided February 6, 1933. 

16 Phillips v. Payne, 92 U. S. 130. This was a case where a resident 
of that portion of the original District of Columbia which was retro- 
ceded to the State of Virginia, resisted taxation by the State on the 
ground that the Act of Congress authorizing the retrocession was uncon- 
stitutional and that the territory was therefore still legally within the 
District, and subject to federal law only. But the Court while speaking 
of the Act as having been passed “in violation of the Constitution, 
said that the taxpayer could “‘not force upon the parties to the compact 


an issue which neither of them desires to make.” 
1 Walsh v. Columbus, H. V. & A. Railroad Co., 176 U. S. 469. 
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But when the nebulous domain of governmental 
powers is trespassed upon, a private taxpayer has 
“the right to have the constitutional independence of 
the United States [or state] * * * remain un- 
trammelled.”7® As Mr. Justice Stone points out in 
dissenting in the latter case, neither the state nor 
Federal government appears in these cases to sup- 
port the claim of its own immunity; and, of course, a 
mere seller would not be an instrumentality of the 
government to which he sold.*® Moreover, both of 
those cases go upon the theory that the sales tax is 
actually borne by the government—“for that is to 
tax the United States.” If so, and it is common 
knowledge that the motor vehicle and gasoline taxes 
are usually billed to the purchaser, no real injury 
could be suffered by the seller. Hence these cases 
seem not only to be exceptions to the general rule 
just mentioned, but also to the more fundamental 
rule that one not hurt by the provisions of an act 
cannot raise the question of its constitutionality.”° 

Indeed, taking the Indian Motocycle Co. case as au- 
thorizing a refund to the seller of taxes collected by 
it with the purchase price paid by the munici- 
palities, (though this is not stated in the case, it hav- 
ing gone up on a certified question from the Court of 
Claims before judgment), the attempt at taxing 
would seem possible of adding to the profit of the 
taxpayer. For, if it collected, say $15 on a $300 
motorcycle sold to a city, paid that to the Collector, 
and then secured a refund from the government, it 
would have an extra profit of $15; surely so if the 
city made no claim of the company. The making of 
such a claim would be within the province of a gov- 
ernmental body (the city council or some city offi- 
cial) which because of political or economic views 
might forego it. Indeed it is not altogether certain 
that the city could prevail if claim had been made 
against the Motorcycle Co.”2_ But, while private citi- 
zens are permitted to defend their states against tax 
encroachment by the United States, it does not 
follow that a state may act to guard its citizens from 
a like tax injury. On the contrary, when a state 
attempts such protection, it is ruled out of court on 
the ground that its citizens “are also citizens of the 
United States and subject to its laws,” and “it is the 
United States, and not the state, which represents 
them as parens patriae.” 22. There is something about 
those reasons strangely reminiscent of a premise 
stated by Justice Bradley in his dissent in Collector 
v. Day, 11 Wall. 113: “the common government of 
all alike * * * no man ceases to be a citizen of 
the United States by being an officer under the state 
government.” 

Conjecture, in view of the apparently settled state 
of the law with respect to the right of a private per- 
son to sue, is, to be sure, an idle sort of occupation. 

18 Panhandle Oil Company v. ae 277 U. S. 218; Indian Moto- 
cycle Co. v. United States, 283 U. S. 

1% Compare Metcalf & Eddy v. Mischell, "269 U. S. 514. 


0 Pittsburgh Steel Co. v. Baltimore Equitable Society, 226 U. S. 455, 
Cooley Cons. Lims., 6th Ed., p. 196. 

21 Baltimore v. Baltimore Railroad, 10 Wall. 543, where the court said 
in a withholding case; “if the city felt aggrieved * it should 
have stepped in, and taken upon itself the burden of, ees the legality 
of the assessment and collection of this tax * It may also be 
noted that City of Philadelphia v. Collector, 5 W all. 720, cited in sup- 
port of the city’s right to make claim against the federal government 
held valid a federal tax unon the sale of gas by a private corporation to 
the city “for use in its public lamps.” 
we Florida v. Mellon, 273 U. S. 13; Massachusetts v. Mellon, 262 U. S. 

47, 
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But a contemplative person might find a bit of diver- 

sion in imagining a classification of the cases upon 

the hypothesis that suit could be brought only by or 

on behalf of the injured person, i. e., the state, or the 

Federal Government, as the case might be. We 

could know, for instance, that actions such as in 

McCullough v. Maryland, South Carolina v. United 

States, the State Bank of North Dakota v. Olson, and 
the like, would have been permitted, for these were 

either direct contests between the governments, or be- 

tween one of the governments and an official of the 

instrumentality of the other—not brought or defended 

by individuals in their own behalf. But, would those in 

charge of the Federal Government have deemed the 

services of Dobbins, the captain of the cutter “Erie,” 

sufficiently impaired through the reduction of his salary 
“ten dollars and seventy-five cents” by three years state 
tax, to warrant it enjoining him from paying? * 

What would an historian say as to the probability 
that the General Court of Massachusetts would, in 
1870 or thereabouts, have authorized an attack upon 
the supremacy of the Union? (Collectorv. Day.) Or, 
in the Panhandle Oil case, after contributing its millions 
in aid of state road building, would it have been thought 
consistent for the general government to deny the 
moiety paid as gasoline tax to the state for the same 
purpose? Nor does it appear unthinkable that the mu- 
nicipalities that bought motorcycles for their policemen 
may have been, for one reason or another, unmindful of 
the Federal sales tax. Would it be against the prin- 
ciple of independence of the governments, if each 
were conceded, in addition to its ordinary supremacy 
in the matter of taxing its own citizens, the privilege 
of deciding when it would submit its own instrumen- 
talities to the tax of the other, unhampered by the 
personal desires of some of its citizens who, for the 
time being, might be in its employ, or who may have 
purchased its securities? But that brings us to the 
baffling thought that in allowing suits to be brought 
by individual taxpayers to enforce immunities of the 
governments, the courts have permitted a pro tanto 
destruction of the very principle they seek to main- 
tain. Independence, if it involves the right to resist 
a tax, seems also to imply the right to submit freely 
to a tax; and this a government cannot do when the 
tax that burdens it may be voided at the instance of 
a citizen or subject without the government being 
consulted. 


The Coronado Oil and Gas Company case, men- 
tioned above, in exempting royalties from leases on 
school lands owned by the State of Oklahoma arrives 
at the opposite result from that reached in Group 
No. 1 Oil Corp. v. Bass, 283 U. S. 279, because of a 
difference in the state laws of Texas, where the lands 
in the latter case were located, regarding oil leases. 
Another difference—perhaps now of little more than 
historical interest—is not mentioned. However, it 
is suggested here as evidencing how much of the 
unusual there may be in this class of cases. 


Save as the joint resolution of annexation, (5 Stats. 
L. 797) recognized the right of the state to dispose 
of the vacant lands of the Republic of Texas as it saw 
fit, Congress had no part in the setting aside of the 





23 Dobbins v. The Commission of Erie County, 16 Pet. 435. 
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school lands by that state. They were never a part 
of the public domain of the United States, and all 
authority for their management and use comes from 
state law alone. In the’case of Oklahoma, however, 
Congress had everything to do with the setting apart 
of the school lands, for they came to that state 
directly from the public domain of the United States 
in accordance with a long established National policy 
of encouraging the means of education” in like man- 
ner as the Federal public land laws have the purpose 
of inviting settlement of vacant places, and as the 
Federal patent and copyright laws are intended to 
promote the progress of science and useful arts. In- 
deed, the subsidizing or fostering of state schools 
by Federal land grants appears not altogether in- 
comparable as a National function with the govern- 
ment’s accepted duty as guardian over the Indians ;”° 
or as was the policy of granting lands in aid of rail- 
roads, especially where the lands were conveyed to 
the states to be used for railroad purposes.”® The 
Act of Congress, (Enabling Act, 34 Stat. L. 267) 
which grants the lands to Oklahoma, is recognized 
by the state as furnishing the basic law governing 
their disposition.2”7, And while this grant may have 
passed title from the United States, Congress had 
power to prescribe the conditions of the grant, or the 
incidents of the trust, under which the lands might 
be taken, because of its constitutional control over 
property of the United States.** Upon acceptance 
of a grant subject to conditions the state becomes the 
“agent and trustee of the United States.” ?® The 
enabling act does prescribe such conditions, specify- 
ing not only the general rules for leasing and selling 
by the state, but also the federal laws to which the 
lands shall not be subject, i. e., the various public 
land laws. Hence, the Coronado Gas & Oil Co. case 
might be taken as an exception to the principles that 
a statutory grant passes nothing by implication *° and 
that abandonment of the power to tax “ought not to 
be presumed in a case in which the deliberate pur- 
pose to abandon does not appear” ;*? both of which 
rules seem emphasized by the express mention of 
one type of exemption, which in itself would ordi- 
narily be taken as against the intent to include 
exemptions from other Federal laws, such as the 
revenue statutes; and all this against the background 
of Article 6 of the constitution which sanctions laws 
of the United States as “the Supreme Law of the 
Land.” 


In the latest case concerning these exemptions, 
the Supreme Court seems to have introduced a new 
distinction, which in effect is that a state function 
is not immune from interference by means of a tax 
when Congress is acting in the exercise of its com- 


*% Cooper v. Roberts, 18 How. 173. 

** There is a touch of irony in the thought that had Congress chosen 
to play its role as guardian of the Indians by reserving the lands to 
their support, rather than that of foster parent to education, the public 
of the United States at large would have lost no more than the real 
estate; whereas now it has suffered not only a reduction of its domain, 
but has totally lost the revenue, present and future, which would have 
been collectible on incomes from the lands, however collosal such in- 
comes may be. Heiner v. Colonial Trust Co., 275 U. S. 232, Chouteau 
v. Burnet, 283 U. S. 691. 

6 E. g. Act of June 3, 1856, 11 Stat. L. 21 granting lands to Michigan 
for the Flint and Pere Marquette Railway. 

see E. g. Betts v. Commissioner of the Land Office, 27 Okla. 64, 110 P. 


8 Cf. United States v. Sandoval, 231 U. S. 28. 

2 Tucker v. Ferguson, 22 Wall. 527, 572. 

% United States v. Arredonde, 6 Pet. 691, 738. 

31 Marshall, C. J. in Providence Bank v. Billings, 4 Pet. 514. 
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merce power.*? As pointed out in Gibbons v. Ogden (9 
Wheat. p. 198), the power to tax differs from the 
power to regulate commerce in that the former is 
divided between the states and the federal govern- 
ment, whereas the latter is solely under the control 
of Congress. And taxation has no doubt been the 
most common form of interference. But the implied 
prohibition against interference seems not to have 
been heretofore limited to any particular sort, but, in 
principle at least, it has been stated to extend to any 
type of interference—“by taxation or otherwise.” ® 
The purpcse for which a tax or duty may be laid 
can in no wise alter its effect as a burden on a govy- 
ernmental instrumentality. The inference from this 
case seems to be, therefore, that had the duty been 
levied under authority of Art. 1, Sec. 8, cl. 1 alone 
(the taxing power) it would have been invalid; but 
that because Congress laid it, not only as a tax or 
duty under that clause, but also as a regulation of 
commerce under clause 8 of the same section, it is 
valid.** 

The confusing—not to say confused—state of the 
authorities may be exemplified in following the prog- 
ress of most any one of the more recent cases that 
have reached the Supreme Court. In Lucas v. How- 
ard, 10 B. T. A. 62, 29 F. (2d) 895, 280 U. S. 526, 
for instance, the Board of Tax Appeals held against 
the taxpayer on the basis of Metcalf & Eddy v. 
Mitchell, 269 U. S. 514; the Circuit Court of Appeals 
reversed the Board, citing among the authorities re- 
lied upon, Metcalf & Eddy v. Mitchell (by reference 
to its opinion in Blair v. Matthews, 29 F. (2d) 891); 
and the Supreme Court reversed the Circuit Court of 
Appeals, per curiam, on authority of Metcalf & Eddy 
v. Mitchell. In Burnet v. Jergins Trust, 22 B. T. A. 
551, 61 F. (2d) 92, decided by Supreme Court, March 
13, 1933, the Board of Tax Appeals based its deci- 
sion on its own opinion in The Coronado Oil & Gas 
Co. case (14 B. T. A. 1214). The Circuit Court of 
Appeals thought the Board must be wrong because 
the Supreme Court had in the meantime overruled 
the Board’s decision in the Coronado case; but the 
Supreme Court reversed the Circuit Court of Appeals 
by distinguishing its decision in the Coronado case 
(and in Gillespie v. Oklahoma, 257 U.S. 501) upon a 
ground of which no decisive point was made in either 
of those cases, i. e., that “the sovereign was acting 
as the trustee of an express trust with regard to the 
lands”; and it made no mention of the governmental 
feature which was emphasized. The Indian Moto- 
cycle Co. case, 283 U. S. 570, is distinguished from 
Metcalf & Eddy v. Mitchell on the ground that the 
activities in the latter case were non-governmental 
(providing municipal water supply as in the Jergins 
Trust case). Yet the opinion in Metcalf & Eddy v. 
Mitchell does not once mention that as a factor in the 
case, though it was a main reliance of the Court 
below. (299 F. 812.) So, too, it is difficult to see 
how a distinction could be avoided from the Univer- 
sity of Illinois case should a similar case arise under 
a tariff law enacted “for revenue only.” In such 

(Continued on page 240) 





32 Board of Trustees, University of Illinois v. United States, decided 


March 20, 1933. 
33 The Collector v. Day, 11 Wall. 113. 
% Cf. note 11 regarding use of commerce power over state banks. 









Construction of Revenue Laws 


By W. Ear. SMITH * 


impossible to overlook, the great change which 

has occurred in the disposition of the courts with- 
reference to their office as interpreters of the law, 
particularly of revenue laws. Modern authorities 
recognize that it is no longer assumed to be the 
province of the judiciary to evade the mandates of 
the legislature, but, on the contrary, that one rule 
should be followed unvaryingly: namely, to seek out 
and enforce the actual meaning and will of the law- 
making power. Perhaps the judiciary in recent tax 
cases have overshot the mark some- 


[' is of considerable interest to note, and quite 


mischief would ensue from a change in the interpre- 
tation and therefore favor the previous interpretation 
in preference to its own.” How near we have ap- 
proached the forementioned standards can be readily 
determined by a brief perusal of the more prominent 

cases which have contributed to settled precepts. 
What might be designated as the English rule, 
since it is well settled in England, although many 
jurisdictions in this country have adopted the same 
view, benefits the taxpayer in the extreme. It is, 
briefly, that any law which imposes a tax or charge 
upon a subject must be strictly con- 





what. Insofar as courts have gone 
too far, they are, of course, fit sub- 
jects of criticism. However, extra- 
neous causes have undoubtedly 
contributed to a degree, and other 
modern-day considerations have 
played their part in giving us the 
rules of construction which now 
govern the application of tax laws. 

In any event the degree to which 
tax law construction has become 
crystalized is gratifying, in view of 
the tremendous importance which 
revenue laws have gained in recent 
years. In speaking of desirability 
of a settled construction in revenue 
statutes, Lord Chancellor Cairns, 
many years prior to the involved 
questions which have been pre- 
sented by the present-day intricate 
revenue laws, in the case of Com’rs 
of Inland Revenue v. Harrison, L. R. 
7H. L. 1, stated: 


The object must be, above that of all 
other acts, to maintain them and to ex- 
pound them in a manner which will be consistent, and which 
will enable the subjects of this country to know exactly 
the charge and burden which they are to sustain. I think 
that, with regard to statutes of that kind, above all others, 
it is desirable, not so much that the principle of the deci- 
sion should be capable at all times of justification, as that 
the law should be settled, and should, when once settled, 
be maintained without any danger of vacillation or uncertainty. 


Little wonder then that the principle of stare decisis? 
is perpetually fostered, and when a question of con- 
struction of a statute comes up a second time, even 
though the court is satisfied that the original con- 
struction was founded on error, yet it may recognize 





* Member of the New York Bar; former Special Assistant to the At- 
torney General, Tax Section, Department of Justice, Washington, D. C.; 
former Deputy New York State Attorney General. 

1 Editorial Note.—‘ ‘The rule of stare decisis means, in general, that 
when a point has once been settled by judicial decision, it forms a prece- 
dent for the guidance of courts in similar cases.’ It should ‘in the main 
be strictly adhered to. An adherence to it is necessary to preserve the 
certainty, the stability, and symmetry of our jurisprudence. Neverthe- 
less, there are occasions when a departure from it is rendered necessary 
in order to vindicate plain and obvious principles of law, and to remedy 
a continued injustice.’’’ Many hundreds of cases where the courts have 
found it necessary to overrule decisions which have been decided con- 
trary to principle may be found in the American and English reports.— 
Bouvier’s Law Dictionary, pp. 3118-3119. The doctrine is held to be 
less binding in some types of cases than others; for example, Bouvier 
cites decisions in support of the conclusion that the rule applies with 
less force in constitutional cases than in those involving, say, right of 
Property or contract. 
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strued; that the intention to impose 
a burden cannot be made out by in- 
ference, but must in all cases be 
shown by clear and unambiguous 
language; and that all doubts must 
be resolved against the government 
and in favor of the taxpayer. The 
other extreme is represented by the 
diametrically opposite view adopted 
by some states, notably New Jer- 
sey, where the court in State v. 
Taylor, 35 N. J. Law 184, said: 


In laying the burden of taxation upon 
the citizens of the state, while it must 
be the object of every just system to 
equalize this charge by a fair apportion- 
ment and levy upon the property of all, 
it is equally the duty of the courts to 
see that no one, by mere technicalities 
which do not affect his substantial rights, 
shall escape his fair proportion of the 
public expenses, and thus impose them 
upon others. A _ liberal construction 
must therefore be given to all tax laws 
for public purposes, not only that the 
offices of government may not be hin- 
dered, but also that the rights of all 
taxpayers may be equally preserved. 

The better doctrine, however, lies between these 
two, and might be considered the “rule of reason,” 
however difficult it may be to apply. Judge Cooley 


stated it thus (Cooley on Tax’n 272) : 


There must surely be a just and safe medium between 
a view of the revenue laws which treats them as harsh 
enactments to be circumvented and defeated if possible, 
and a view under which they acquire an expansive quality 
in the hands of the court, and may be made to reach out 
and bring within their grasp, and under the discipline of 
their severe provisions, subjects and cases which it is only 
conjectured may have been within their intent. Revenue 
laws are not to be construed from the standpoint of the 
taxpayer alone, nor of the government alone. Construction is 
not to assume either that the taxpayer who raises the question 
of his legal liability under the laws is necessarily seeking to 
avoid a duty to the state which protects him, nor, on the other 
hand, that the government, in demanding its dues, is a tyrant 
which, while too powerful to be resisted, may justifiably be 
obstructed and defeated by any subtle device or ingenious 
sophism whatsoever. There is no legal presumption either that 
the citizen will, if possible, evade his duties, or, on the other 
hand, that the government will exact unjustly or beyond its 
needs. All construction, therefore, which assumes either the 
one or the other, is likely to be mischievous and to take one- 


sided views, not only of the laws, but of personal and official 
conduct. 


* Van Loon v. Lyon, 4 Naly CN. Y.) 149. 
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The Supreme Court of Connecticut (35 Conn. 563) 
speaks to the same effect: 


A law imposing a tax is not to be construed strictly 
because it takes money of property in invitum (although 
its provisions are for that reason to be strictly executed), 
for it is taken as a share of a necessary public burden; 
nor liberally, like laws intended to effect directly some 
great public object; but fairly for the government and 
justly for the citizen, and so as to carry out the intention 
of the legislature, gathered from the language used, read 
in connection with the general purposes of the law, and 
the nature of the property on which the tax is imposed 
and of the legal relation of the taxpayer to it. 


United States Internal Revenue and Tariff Laws 


ARLIER cases adopted the English rule in deal- 
ing with the interpretation of internal revenue 
statutes and customs laws of the Federal Govern- 
ment but later, without going so far to the contrary 
as to hold these Federal laws should be construed 
liberally, the courts concluded that there was no real 
reason to subject them to so strict an interpretation 
but rather, they should be construed with fairness 
and justice and in a manner such as to make them 
accomplish the purpose designed. The Supreme 
Court in Taylor v. United States, 3 How. 197, said in 
substance that while every law which imposed a 
penalty or forfeiture might in a sense be considered 
“penal law,” yet not every such law must be con- 
strued strictly in favor of the citizen for some of them 
were often, and truly deserved to be considered, 
remedial. For instance laws enacted for the preven- 
tion of fraud, for the suppression of a public wrong, 
or to effect a public good, although they inflict a 
penalty on the violator, are not in the strictest sense, 
penal laws. The court then said that revenue laws 
should be viewed in somewhat the same light. and, 
as will be shown below, there is in reality a definite 
tendency for the courts in construing revenue laws 
to take the more socialized view and subjugate the 
interests of the individual citizen to those of the body 
politic generally. They should be, continued the court, 
construed in such a manner as most effectually to 
accomplish the intention of the legislature in enact- 
ing them. We need hardly inquire the general in- 
tent of Congress in passing a revenue act, but the 
Supreme Court in U. S. v. One Hundred Barrels of 
Spirits, 2 Abb. (U. S.) 305, tells better what is meant 
by the above when it said: 

It is the duty of the court to study the whole statute, 
its policy, its spirit, its purpose, its language, and, giving 
to the words used their obvious and natural import, to 
read the act with these aids in such a way as will best 
effectuate the intention of the legislature. Legislative in- 
tention is the guide to true judicial interpretation. 

Perhaps we can understand better now those cases 
decided in recent years, which serve so nobly as an 
aegis to the administrative officers, particularly of 
the Treasury Department of the United States in 
their determinations of tax liability, the protection 
which has been thrown about their activities and 
the freedom which has consequently been given them 
by the courts in the administration of the revenue 
laws. 

Without considering the further possible refine- 
ments, statutory construction principles which have 
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specific application to tax laws may briefly be summed 
up as follows: ” 


(1) The intent of the law making body. 


(2) Doubt in a tax law shall be resolved in favor 
of the taxpayer. 


(3) Those who set up an exception or exemption 
must establish it as being with the words, as well 
as the reason, of the provisos giving exception. 


(4) The simple method of calculation is preferred. 


(5) The re-enactment of legislation after the con- 
struction of similar legislation by the executive de- 


partment would seem an approval of such construc- 
tion. 


(6) A regulation made in pursuance of an act of 
Congress has the force of law. 


Whether the intent of the law-making body ex- 
pressed in (1) above should, in view of recent deci- 
sions, prevail over the second principle of resolving 
all doubts in favor of the taxpayer, where an am- 
biguity arises on the face of a tax statute, is not 
readily apparent from the decided cases. However, 
it is fundamental that the intent of the legislature 
must be first sought from the language employed 
and other aids as to intention cannot be resorted to 
in absence of ambiguity. Construing a doubt in favor 
of a taxpayer probably means then that courts are 
not at liberty, by construction or legal fiction, to 
enlarge their scope to include subjects of taxation 
not within the terms of the law,’ and intention of the 
legislature in event of ambiguity cannot be sought 
from committee reports and such outside sources, 
for it is the unbroken rule of Federal courts that no 
property is subject to taxation unless the legislative 
intent to tax it is clearly made manifest.’ 


The courts have been most liberal in construing the 
constitutional extent of the powers. of taxation of 
the states. With the state practically all-powerful 
in its selection of the subjects of taxation and the 
amount of tax which shall be levied, the helplessness 
of the citizen demands, for his protection, that if 
the Legislature intends to tax him, it shall at least 
be required to say so, in clear and unmistakable 
terms.* (The same reasoning now is applied to the 
Federal taxing power.) And as the court in the case 
of American-La France Fire Engine Co. v. Riordan, 6 
Fed. Fed. (2d) 964, perspicuously states :° 


~ 3b Epi Epitor’s Note.—In a recent decision [George F. Peer. Ze. Levi 
M. Willcuts, decided April 11, 1933], the United States Circuit Court of 
Appeals, Eighth Circuit, stated some established rules of law in inter- 
pretation of tax laws as follows: 

{1] “It may be conceded that, where in the language of a statute 
the legislative body’s intent clearly appears it is to be presumed that 
it said what it meant to say; but courts should construe a statute in 
such yy as to avoid — og injustice. Echols v. Commissioner, 
(C. C. A. 8) 61 F. (2d) 1 

[2] “A a should oo reasonably construed to carry out its pur- 
poses and objects where the meaning is not pureey clear. Fidelity 
National Bank & Trust Co. v. Commissioner, (C. C. A. 8) 39 F. (2d) 58. 

[3] -*‘A thing may be within the letter of a statute and not within 
its meaning, and within its meaning, though not within its letter. The 
intention of the lawmaker is the law.’ Smythe v. Fiske, 23 Wall. 374, 380. 

[4] “ ‘The rule of strict construction will not be pressed so far as 
to reduce a taxing statute to a practical nullity by permitting easy 
evasion.” Carbon Steel Co .v. Lewellyn, 251 U. S. 501. 

[5] “‘The rule that tax laws shall be construed favorably for the 
taxpayers is not a reason for creating or pueeetes doubts of their 
meaning.’ Irwin, Collector, v. Gavit, 268 U. 61. 

[6] “The intention of ‘the lawmaker is ~ ay law, and must govern 
where it may be deduced reasonably from the language employed. 
Burnet v. Harmel, 287 U. S. 103, 108. 

[7] “Long established departmental practice is entitled * much con- 
sideration. Commissioner v. Liberty National Bank, . C. A. 10) 58 F. 
24) Sv —. National ~—_ & Trust Company v. Commissioner, 
ah od A. 8) 39 F. (2d) L "> gg 

2U. S. v. Watts, 1 Bond $30. . 
(Footnotes 4 and 5 on page 217) 
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In the interpretation of statutes levying taxes, the rule 
is well established not to extend their provisions by im- 
plication beyond the clear import of the language employed 
or to enlarge the operation so as to embrace matters not 
specifically pointed out. Where doubt exists in construc- 
tion, that construction is adopted which is most strongly 
against the taxing power and in favor of the citizens. 

It would follow then from (1) and (2) above that 
once it is shown beyond doubt, that the subject is 
one of a taxable class within the purview of a statute 
the third rule comes into play that an exception or 
exemption claimed must be established as being 
within the words, as well as the reason, of the proviso 
giving the exception, and any doubt as to the extent 
of the exception must then be resolved in favor of 
the sovereignty ® for it is an extraordinary grace of 
the sovereign power and to be strictly construed.” 
It would seem that if a statute were to be strictly 
construed in favor of the taxpayer at all it should be 
so throughout. But here the onus probandi is on 
the taxpayer and he has the burden of showing ex- 
pressly that he is within the provisions of grace. This 
obviously is a violent departure from the rule of 
strict construction and goes rather to the other ex- 
treme, for the presumption of taxability created must 
here be incontrovertibly overcome by the taxpayer. 

We come then to the fourth rule. 


Generally the simple method of calculation is pre- 
ferred,® and such refinements in mathematics as alge- 
braic formulae are not to be imputed to legislators. 
In other words, the intendment of Congress is here 
entirely the thing, and there is created on that basis 
the proposition that where the requirement of com- 
puting a tax in a given case devolves upon adminis- 
trative officers, the method of computation which a 
plain man would understand is the method to be 
used. This rule manifestly favors neither side and 
probably is unique in that it presents no problem of 
application and is fair to everyone. 

There remains then to be considered the influence 
upon the construction of a statute resulting from the 
meaning assigned by administrative officers. Here 
there is little question that the taxpayer is at a tre- 
mendous disadvantage, for the great body of tax- 
payers is inarticulate and the taxpayers’ contentions 
in respect to a particular departmental construction 
may remain like the voice crying in the wilderness 
until some one taxpayer goes into the courts for a 





4Smietanka v. Bank, 257 U. S. 602, 606, 42 S. Ct. 223, 66 L. Ed. 391; 
United States v. Field, 255 OG. S. 257, 262, ? 3... ©. 256, 65 L. Ed. 617, 
18 A. L. R. 1461; Gould v. Gould, 245 U. 151, 153, 38 S. Ct.'53, 62 
L. Ed. 211; Benziger v. United States, 192 ss. a. 36, 55, 24S. Ce. 189, 
48 L. Ed. 331; Eidman v. Martinez, 184 U. S. 578, 583, 22 S. Ct. 515, 
46 L. Ed. 697; Treat v. White, 181 U. S. 264, 267, 21 s. Ct. 611, 45 L: 
Ed. 853; American Net & Twine Co. v. Worthington, 141 U. = 468, 474, 
12S. Ct. 55, 35 L. Ed. 821; Hartranft v. Wiegmann, 121 U. 609, 616, 
i cx. 1240, 30 L. Ed. 1012; United States v. Isham, 7 ‘Wall. (84 

U. S.) — 504, 21 4... Ba. 728; Central R. Co. v. Duffy, 289 F. 354, 
359 (3d c ’A.); Merriam v. United States, 282 F. 851, 855 (2d 
GC. a "Rudolph v. Knox, 280 F. 1007, aa 52 App. D. = 33; Day- 
ton Brass Castings Co. v. Gilligan (C. C. A.) 277 F. 227, 2293 Cartier v. 
Doyle tye . A.) 277 F. 150. 152; Rice v. United States, 53 F. 910, 4 
c.¢: 108 (this court) ; United States v. Wigglesworth, Fed. Cas. No. 
win20 “Gustice Story) ; Powers v. Barney, Fed. Cas. No. 11,361 (Justice 
Nelson 

5See also Eidman v. gs 184 U. _ ay 22 3 > 515, 46 L. Ed. 
697; Edwards v. Wabash Ry. Co. (C. C A.) 264 

* Bank of 2 ey v. Tenn., 161 U. s. 134; Nay oa Finch Co. v. 
U. S., 190 U. 143, 

1 Milford v. Count Commissioners, 213 Mass. 165; Accident Co. v. 
Pickering (D. C.) 281 F. 539; Javierre v. Central Altogracia, 30 S. Ct. 
598, 217 U. S. 9, 54 L. Ed. 859; Schlemner v. Railway Co., 27 S. Ct. 
407, 205 U. S. 10, 51 & Ys 681; Cornell v. Coyne, 24 S. Ct. 383, 192 
US. 418, 48 L. Ed. 


* Edwards v. Siocum, a7 Fed. (2d) 651; Id. 44 S. Ct. 293; 264 U. S. 
61, 68 L. Ed. 564 
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judicial determination of suspected infringement of 
rights which are of sufficient importance from a 
monetary standpoint to warrant undertaking the 
costly legal steps to protect them. Before one such 
taxpayer arises to take up the common cause a long 
period may elapse, and it is just this elapsion of time 
which gives the departmental construction the 
weight it requires to give it the force and effect of 


law. As the principle is stated in Brewster v. Gage, 
280 U. S. 327: 


The practical interpretation of an ambiguous or doubtful 
statute that has been acted upon by officers charged with 
its administration will not be disturbed except for weighty 
reasons, Logan v. Davis, 233 U. S. 613, Maryland Casualty 
Ce., 251 U.S. 342, Swendig v. Washington Co., 205.U..S. 322. 

This rule undoubtedly is an extension of the rule 
of contemporaneous construction, long held to be 
entitled to “respectful” consideration ® and the rule 
extends quite naturally to Departmental Regulations 
which enjoy the additional fortification of being made 
pursuant to express authority, for as such they are 
valid unless unreasonable or inconsistent with the 
statute.*° This rule is qualified only where the con- 
struction is “neither uniform, general, or long con- 
tinued.” 74. Obviously the rule which holds that a 
regulation made in pursuance of an act of Congress 
has the force and effect of law is restricted in its 
application, for it amounts to nothing less than a 
delegation of legislative powers, and may be in viola- 
tion of the Constitution unless confined to well de- 
fined limits and unless no attempt is made to extend 
the provisions of the law in any respect or form. 


The last rule to be considered, one which seems 
to be generally accepted, namely, that a reenact- 
ment of a statute without substantial change may 
amount to an implied legislative approval of the 
construction placed upon it by the administrative 
officers charged with its enforcement,’ is based on 
nothing but sheer superstition. It presupposes that 
Congress (or other legislative body) diligently ex- 
amines all regulations in interpretation of law and 
their application by administrative officials, and if 
such interpretation of a given provision of law is 
found to be contrary to the intent of its enactment, 
the legislative body on its own initiative changes the 
statute to repudiate the construction placed upon it. 
Conversely, the rule further presupposes that the 
statutes which are unchanged have been found, in 
the light of diligent examination of administrative 
construction, to have been interpreted in accord with 
the intended meaning of the legislation. Anyone 
conversant with the propensities and idiosyncracies 
of legislative bodies knows that, as a rule, nothing is 
further from the truth; hence, assumption that fail- 
ure to amend in view of administrative construction 
is legislative recognition and approval of the con- 
struction of a statute is, probably more often than 
not, badly amiss. Administrative officers tend to 
broaden their own powers by their regulations, and, 
unless a case arises sufficiently soon after the regula- 

(Continued on page 233) 


y He Trinity Church v. U. S., 145 U. S. 457; Donovitz v. U. S., 281 
9. 


Wee teas Machine Co. v. U. S., 282 U. S. 375; U. S. v. Grimand, 220 
506 


11 Red Wing Molting Co. v. Willcuts, 15 Fed. (2d) 626. 


12 National Lead Co. v. U. S., . U. S. 140; U. S. v. Farrar, 281 U. S. 
624; Poe v. Seaborn, 282 U. S. 101. 










































































































































































































































































































































































































































































































































































































































































The Interstate Gommission on 


Conflicting Taxation 


By CLARENCE HEER * 





N May 3 of this year the United States 
Senate Committee on Finance gave its official 
endorsement to a policy which may have far 
reaching effects on the future fiscal relationships of 
the Federal Government and the states. It author- 
ized its chairman, Senator Harrison, to appoint a 
subcommittee of five members to join a like group 
from the House Ways and Means Committee, 
together with a committee representing the several 
states, to consider the question of conflicting Federal- 
state taxation and to report back. The significant, 
not to say revolutionary feature of this action on the 
part of the Senate Finance Committee is the fact 
that it provides the machinery for bringing together 
those responsible for the respective fiscal programs 
of the Federal Government and the states, thus pav- 
ing the way for mutual adjustments, and bringing the 
much desired goal of a coordinated tax system, cov- 
ering all levels of government, one step nearer reali- 
zation. 


To appreciate the full importance of the course 
proposed by the Senate Committee on Finance, it is 
necessary to view it in relation to the complementary 
movement which is being sponsored by administra- 
tive and legislative representatives of the several 
states. This movement was initiated last February 
with the convening in Washington of the first In- 
terstate Assembly at the call of the American Leg- 
islators’ Association. Since then, the movement has 
been carried forward by the Interstate Commission 
on Conflicting Taxation, an agency of the Assembly. 
This Commission is composed of an able and expe- 
rienced group of state legislators under the chair- 
manship of Senator Seabury C. Mastick, of New 
York. The present article deals with the objectives 
of the Commission and its accomplishments to date. 


That something needs to be done to bring some 
semblance of order and harmony into our present 
anarchy of state and Federal tax laws has been real- 
ized for a long time. The Joint Congressional Com- 
mittee on Internal Revenue Taxation, through its 
technical staff under the competent direction of Mr. 
L. H. Parker, has been investigating the problem of 
dual Federal-state levies for the last two years and 
has collected a considerable amount of data on the 
subject. Last July, a subcommittee on double taxa- 
tion was appointed by the Committee on Ways and 
Means of the House of Representatives. The chair- 
man of this subcommittee is Congressman Vinson, 
of Kentucky. Last December, the staff of the Joint 
Committee, at the request of the House Subcom- 
mittee on Double Taxation, issued a report which 
supplies a comprehensive factual basis for further 
study of this problem. Incidentally this report lists 
no less than 323 cases of dual impositions by both 


* Research Consultant, Interstate Commission on Conflicting Taxation. 





Federal and state governments upon the same tax 
base. 

It is clear, however, that under the existing allo- 
cation of taxing powers as between the Federal Gov- 
ernment and the states, Federal action alone will not 
suffice to eliminate tax conflicts. Were the relation- 
ship of the Federal Government to the states analo- 
gous to that obtaining between the states and their 
subordinate political units, it would of course be a 
comparatively simple matter to effect a coordination 
of Federal and state taxing systems. But as long as 
the states retain their present degree of independ- 
ence, a unified tax program for the country as a 
whole would seem to be possible only on the basis 
of agreements voluntarily arrived at between the 
Federal Government on the one hand and the states 
on the other. 


It would be foolishly optimistic to minimize the 
obstacles in the way of reaching agreements of this 
sort. With economic interests which differ widely, 
it may well be questioned whether there is any basis 
for accord among the states themselves on specific 
matters of tax policy. But even assuming the ex- 
istence of tax issues in respect to which the states 
have common interests, the difficulty still remains 
of reconciling these common interests with the pos- 
sibly conflicting interests of the Federal Govern- 
ment. It was primarily to provide a means of sur- 
mounting obstacles such as these that the American 
Legislators’ Association issued its call for the first 
Interstate Assembly. 


The Interstate Assembly Sessions in Washington 


On February 3 and 4, 1933, the Interstate Assem- 
bly held six sessions at the Shoreham Hotel in Wash- 
ington. Theoretically this Assembly was composed 
of three delegates from each state: one designated 
by the Senate, one by the House of Representatives, 
and one by the Governor. In fact, thirty-two states, 
exactly two-thirds of the total, were represented at 
the Washington meeting and approximately one 
hundred official delegates were in attendance. In ad- 
dition to members of state legislatures the delegates 
included a considerable sprinkling of state fiscal 
officers. 


The Interstate Assembly represents a new idea in 
the history of interstate relations and, as a continuing 
body, its projected range of functions is by no means 
limited to matters of taxation. Generally speaking, 
its purpose is to promote uniformity and harmony 
of action among the several states, as well as be- 
tween the states and the Federal Government in all 
fields in which lack of intergovernmental harmony 
constitutes a threat to the public welfare. It ap- 
peared, however, that the most immediate and ur- 
gent problem in respect to which the Assembly 
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might usefully function was the problem of conflict- 
ing Federal and state taxation, and this constituted 
the main subject of consideration at the Washington 
sessions. 


In welcoming the Assembly to Washington, Presi- 
dent Hoover pointed to the haphazard development 
of sources of taxation to support the various levels 
of government and to the resulting maze of overlap- 
ping and conflicting tax systems, with inevitable in- 
vasions by one authority of tax areas properly 
belonging to another. 


“T don’t expect, and I don’t believe that you ex- 
pect,” said the President, “that you will evolve a 
complete system at this first session, but the very 
fact that you have entered upon the problem, that 
you bring it prominently before the nation, that you 
secure that thought shall be directed to it, will be a 
contribution of the first importance.” 


President-elect Roosevelt, who was unable to at- 
tend the sessions, sent a message in which he en- 
dorsed the objectives of the Assembly and in which 
he made this statement: 


“In the past, the Federal Government has passed 
revenue legislation with too little consideration for 
state taxing systems and, on the other hand, the 
states have legislated with little reference to the 
Federal revenue plan and with almost no considera- 
tion for the tax program of other states. This is not 
as it should be. I have given considerable thought to 
this problem and it is my hope to make at least a 
small contribution to a better synchronized Federal, 
state and local taxing system, and I shall eagerly fol- 
low the proceedings of your Conference, being hope- 
ful that from it many good ideas will develop.” 


By way of introduction to the task before them, 
the delegates to the Washington Assembly were ad- 
dressed by a number of distinguished tax authorities. 
Dr. Clyde L. King, former Secretary of Revenue and 
Finance of Pennsylvania, gave a sketch of the gen- 
eral fiscal background against which the problem 
of conflicting taxation must be considered. Presi- 
dent William B. Belknap, of the American Legisla- 
tors’ Association, indicated how the states through 
the medium of the Interstate Assembly, might se- 
cure a coordination of Federal and state taxing sys- 
tems by a process of negotiation and agreement 
involving no surrender of state rights. Henry F. 
Long, Commissioner of Corporations and Taxation 
of Massachusetts, discussed the feasibility of mini- 
mizing tax conflicts through a strict separation of 
Federal and state revenue sources. Professor R. M. 
Haig, of Columbia University, explored the possi- 
bilities of assigning to the Federal Government all 
types of taxes in which it enjoys an administrative 
advantage, the proceeds of such taxes being shared 
with the states. Franklin S. Edmonds, prominent in 
the affairs of the National Tax Association, and a 
former chairman of the Pennsylvania Tax Commis- 
sion, discussed the practicability of extending to 
other types of taxes the Federal crediting device 
which has been successfully applied in the case of 
the Federal estate tax. 

After a protracted discussion in which the legis- 
lative and gubernatorial delegates of twenty-five 
States expressed their views, the Assembly officially 
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adopted a report of its Committee on Resolutions. 
This report called attention to the importance of 
finding some basis of agreement between the states 
and the Federal Government on the problem of 
overlapping taxation. It pointed out that such an 
agreement necessarily depended on cooperation be- 
tween the states to the end that the states might 
place themselves in a position to confer with 
the Federal Government. It called for the estab- 
lishment of a permanent commission composed of 
legislators of various states for the purpose of mak- 
ing a further study of the subject of tax conflicts. 
It recommended that the Assembly hold a second 
meeting at which time the commission was to render 
its report. Finally, it urged continuing cooperation 
between all of the states through the medium of the 
American Legislators’ Association. 


The Interstate Commission on Conflicting Taxation 


Pursuant to the policy outlined above, the As- 
sembly instructed its president to appoint an Inter- 
state Commission on Conflicting Taxation of not 
less than ten nor more than fifteen members, having 
regard to geographical location and economic condi- 
tions in making such appointments. This Commis- 
sion was to provide itself with an Advisory Board 
and with such technical assistance as was deemed 
necessary. It was to examine into the entire ques- 
tion of Federal and state tax conflicts and to make 
recommendations with a view to their elimination. 
It was further provided that when two-thirds of the 
Commission found themselves in substantial agree- 
ment as to any negotiations to be undertaken with 
the appropriate Federal agencies, it was to seek au- 
thorization from the voting members of the Inter- 
state Assembly to proceed with such negotiations. 


As has already been indicated, the chairman of 
the Interstate Commission on Conflicting Taxation, 
appointed in accordance with the Assembly’s in- 
structions, is Senator Seabury C. Mastick, of New 
York. As chairman of the New York State Com- 
mission for the Revision of the Tax Laws and vari- 
ous other legislative committees on taxation, Senator 
Mastick has taken a leading part in shaping the 
tax policy of New York State for the last ten years. 
The other members of the Commission are: Hon. 
William B. Belknap, of Kentucky, president of the 
American Legislators’ Association, author of numerous 
articles on taxation, and a member of the National Com- 
mission on Inheritance Taxes; Hon. R. Beverley Her- 
bert, member of the House of Representatives of South 
Carolina; Hon. Anna Wilmarth Ickes, member of 
the House of Representatives of Illinois; State Sen- 
ator Lee Knous of Colorado; State Senator Earl R. 
Lewis of Ohio; State Senator Ben G. Oneal of 
Texas; State Senator Henry Parkman, Jr., of 
Massachusetts; State Senator Alvin C. Reis of Wis- 
consin; Hon. Harry B. Riley, member of the As- 
sembly of California; Hon. Estes Snedecor, member 
of the House of Representatives of Oregon; Hon. 
Philip Sterling, member of the House of Representa- 
tives of Pennsylvania; State Senator George Wood- 
ward of Pennsylvania; and Hon. Henry W. Toll, 
executive director of the American Legislators’ As- 
sociation and a former state senator of Colorado. 
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Immediately after its organization; the Interstate 
Commission on Conflicting Taxation established a 
research staff at the administrative offices of the 
American Legislators’ Association at Chicago. The 
Commission met with its staff on March 24 and 25, 
1933, to map out a plan of action. The Commission 
felt that the task of unsnarling the tangled tax sys- 
tems of the country was a difficult one which could 
not be accomplished on the basis of any single recipe 
such as complete segregation of revenue sources, on 
the one hand, or Federal administrative centraliza- 
tion, on the other. It was believed that each of the 
various forms of taxes subject to Federal-state du- 
plication would have to be studied separately and a 
logical solution worked out for each tax. This proc- 
ess would necessarily require time. 


The Commission realized, however, that it was 
confronted by an emergency situation. The legisla- 
tures of twenty-seven states were in session. Hard 
pressed for funds, these legislatures were desperate- 
ly casting about for new sources of revenue. There 
was a danger that many state tax laws would be 
passed which would duplicate existing Federal taxes 
and diminish their yield. On the other hand, Con- 
gress still had before it the task of framing a Fed- 
eral revenue measure. The Revenue Act of 1932 in 
imposing taxes on gasoline and electrical energy 
had entered fields which the states had long con- 
sidered exclusively their own. It was feared that 
the new Federal revenue act would encroach still 
further on state preserves. To avoid head-on col- 
lisions between the two levels of government, which 
would have an injurious effect on the taxpayer, on 
business, and on revenue yields, it was felt that some 
sort of temporary traffic rules were essential. 


The Commission’s Program 


The Commission accordingly adopted a long-term 
and short-term program. The long-term program 
contemplated a series of studies on such subjects as: 
methods of avoiding conflicts and wasteful adminis- 
trative duplication in the fields of income and sales 
taxation; the possibility of further extending the 
device of Federal credits for state taxes; state par- 
ticipation in the proceeds of taxes administered by 
the Federal Government; and the feasibility of inter- 
state compacts as a means of eliminating predatory 
tax competition between states. 

The short-term program of the Commission in- 
volved first of all a statement of policy concerning 
certain types of taxes which were in danger of being 
made the subject of extensive and injurious dupli- 
cation. Secondly, it involved the establishment of 
contacts with those responsible for the shaping of 
Federal revenue measures. 


As far as its immediate program was concerned, 
prompt action was essential. At the close of its 
session the Commission therefore issued a prelim- 
inary report containing the following recommenda- 
tions: 

First. Gasoline taxes. Since Congress has de- 
clared that the Federal tax on gasoline was levied 
only as a temporary expedient on account of the 
emergency, the Commission urges the Federal 

Government to relinquish this source of revenue 
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for the exclusive use of the states at the end of the 
next Federal fiscal year, namely June 30, 1934. 


Second. Tobacco taxes. Fourteen states now 
have taxes on tobacco, and many other states are 
seriously considering levying such taxes. If the 
states continue to impose additional levies on to- 
bacco products, the return to the Federal Govy- 
ernment from this source of revenue will be further 
diminished. Since any material increase in these 
taxes during a period of depression will decrease 
the amount of tobacco consumed, such increase 
will adversely affect the producer as well as the 
manufacturer. Accordingly this Commission rec- 
ommends that no additional tobacco taxes be 
adopted by the states for revenue purposes. 

Third. Electrical energy taxes. Since the condi- 
tions of the manufacture and distribution of elec- 
tricity vary so widely from state to state, this 
Commission recommends that Congress should 
leave this source of revenue for the exclusive use 
of the states. The states have long depended on 
the taxation of electric utilities, whereas the Fed- 
eral Government has just entered the field. 


Fourth. Beer taxes. Congress has already ley- 
ied a heavy tax on beer. Substantial additional 
taxes on this beverage, or heavy license taxes on 
its distributors, levied by the states or by their 
political subdivisions, will diminish the Federal 
tax revenues. Therefore, the Commission recom- 
mends that the states, municipalities, and other 
local units of government refrain from levying 
heavy taxes on beer, unless they impose such 
taxes for regulatory purposes. 


For the purpose of securing authority from the 
Interstate Assembly to conduct negotiations with 
the appropriate Federal agencies on the basis of the 
above recommendations, the Commission’s report 
was submitted to the membership of the Assembly. 
Replies were received from a majority of the dele- 
gates and all favored the initiation of negotiations 
on the basis indicated. A conference was next 
sought with representatives of the Federal Govern- 
ment. This conference was arranged through the co- 
operation of Chairman Pat Harrison of the Senate 
Committee on Finance. 


Conference with Federal Government 
Representatives 


The informal meeting held in the Ways and 
Means Committee room of the Capitol Building in 
Washington on April 21 marked a distinct innova- 
tion in legislative procedure. For the first time in 
the history of the country, a group having a semi- 
official standing as the representative body of the 
various states conferred with a Congressional group 
to coordinate Federal and state legislative action. 


Representing the Federal Government were Sena- 
tor Pat Harrison of Mississippi, chairman of the Sen- 
ate Committee on Finance; Representative Robert 
L. Doughton of North Carolina, chairman of the 
Committee on Ways and Means of the House oi 
Representatives; Representative Fred M. Vinson of 
Kentucky, chairman of the House Ways and Means 

(Continued on page 241) 
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The Stimulation of Industry 
Through Tax Exemption 


Part II 


HE legal aspects of exemptions to encourage in- 
ik are not as significant as those that apply to 

some of the other types of exemption. The ex- 
emption privilege may be contained in the constitution 
itself, as in Louisiana and Kentucky, or it may be in 
the form of a legislative enactment not inconsistent 
with the constitution. In most cases the legislature 
passes a general law providing exemption, usually 
from local taxation only, to specified types of indus- 
trial enterprises or to all manufacturing establish- 
ments. The kind of property to be exempted is 
specified in the statute; it may cover factory build- 
ings and equipment only, or it may also include the 
land on which the factory is situated. The length 
of life of the exemption, and the minimum investment 
requirement, if there be one, are also specified. Thus 
the need for litigation over the meaning of the ex- 
emption statute is minimized. 


In earlier times the exemption favors to industry 
were sometimes contained in special charters. This 
was especially true in the case of favored railways. 
Litigation often arose later when attempts were 
made to withdraw the exemption, since the federal 
constitution does not permit a state to impair its 
contracts. A mere statute ordinarily does not create 
a contract. A statute may, however, contain provi- 
sions which, when accepted as the basis of action by 
individuals or corporations, become contracts which 
can not be impaired by the state.*° For example, a 
general statute exempting from taxation corporations 
engaged in a specified business is not a contract in 
favor of a corporation organized while the statute 
was in force.8® On the other hand, an exemption 
granted, by vote of a town, to manufacturers for a 
period of ten years, is a contract which the govern- 
ing body must not impair, in so far as it applies to 
a manufacturer who has accepted it as a basis for 
his action.®* 


_In a number of cases, tax exemption or commuta- 
tion has been granted to railroads or insurance com- 


Nepe reeet of Economics, Municipal University of Omaha, Omaha, 
Nebr. 

_& See Cooley, The Law of Taxation, (Callaghan & Co., Chicago, 1924), 
Vol. 11, Chap. 13, Sec. 702, and cases cited therein. 

8 Caverly-Gould Co. v. Village of Springfield and W. L. Alexander, 83 
\ t. 396, 76 Atl. 39 (1910). 

** Doughdrill v. Alabama Life Insurance Co., 31 Ala. 91 (1857). 

88 See for example, State v. Baltimore and Ohio Railroad Co., 127 Md. 
434, 96 Atl. 636 (1915). See also Illinois Central Railroad Co. v. Mc- 
Lean County, 17 Ill. 291 (1855). 
me v. Keystone Bridge Co., 156 Pa. St. 500, 27 Atl. 1 

” Seeley v. Gwillim, 40 Conn. 106 (1873). 

%! Press Printing Co. v. State Board of Assessors, 51 N. J. L. 75, 16 
Atl. 173 (1888). 

. @ Planters’ Fertilizer and Chemical Co. v. Board of Assessors for Par- 
ish of Orleans, 116 La. 667, 40 So. 1035 (1906). 

% Nassau Gaslight Co. v. Brooklyn, 89 N. Y. 409 (1882). 

», Nassau Gaslight Co. v. Brooklyn, 89 N. Y. 409 (1882). 

ve Ottawa Gas Light Co. v. Downey, 127 Ill. 201, 20 N. E. 20 (1889). 
(seo E. Hawes v. Anglo-Saxon Petroleum Co., 101 Mass. 385 

% State ex rel. The North Amer. Phonograph Co. v. State Bd. of 
Assrs., 54 N. J. L. 430, 24 Atl. 507 (1892). 
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panies, as a provision in their charter. The courts 
do not permit the impairment of such contracts, pro- 
vided, of course, the requisite elements of a contract 
are present. A tax commutation provision, unalter- 
able for twenty years, was inserted in the charter 
of an insurance company in Alabama. The commu- 
tation was later contested, but the courts upheld it 
as a contract which could not be impaired by the 
state. The advantages to be derived by the public 
from the establishment and performance of the cor- 
poration, constituted adequate consideration.** Sim- 
ilarly, exemption or commutation favors to a number 
of railroads have been upheld and declared irrevo- 
cable.®* 


In interpreting tax exemption laws, the courts are 
called upon indirectly to define the term manufactur- 
ing or manufactory. Courts have held the following 
activities to be manufacturing, and hence within the 
exemption statute: bridge building,®® job printing 
and bank-book making,” printing and publishing 
books (but not a newspaper),® making commercial 
fertilizers,°? production of illuminating gas, (but 
supplying natural gas is not manufacturing, because 
this gas is a product of nature ;* and in Illinois gas 
companies are not manufacturing companies because 
statutes distinguish the two), refining crude pe- 
troleum,® making phonographs,®” mixing paints by 
a process resulting in a new product of value,®* mak- 
ing artificial ice by frigorific process.” 


The following activities have been held not to 
be manufacturing: cutting and storing natural ice, 
generating electric light and power,’ laundering,’ 
mining and quarrying,’ slaughtering cattle,’ grind- 
ing cereals and making cattle fodder? mixing teas and 
roasting coffees, building and operating dry 
docks, making soda and seltzer and similar 
drinks,” refining bullion into silver bars.1% 

The word manufacture has lost its original mean- 
ing—“making by hand”—and now suggests, to some 
extent at least, the direct opposite of that meaning. 


% People of State of N. Y., ex rel. F. W. Defoe and C. T. Reynolds 
Co. v. James A. Roberts, Comptroller, 51 N. Y. App. Div. 76, 64 N. Y 
Supp. 494 (1900). 

® People of State of N. Y. v. Knickerbocker Ice Co., 99 N. Y. 181, 
1 N. E. 669 (1885). os 

10 Frederick Electric Light & Power Co. v. Frederick City, 84 Md. 599, 
36 Atl. 362, 36 L. R. A. 130 (1897). 
on v. Keystone Ldy. Co., 203 Pa. St. 289, 52 Atl. 326 

102 Helen A. Wellington v. Inhabitants of Belmont, 164 Mass. 142, 41 
N. E. 62 (1895). 

108 People of the State of N. Y. ex rel. New England Dressed Meat and 
Wool Co. v. James A. Roberts, Comptroller, 155 N. Y. 408, 50 N. E. 53, 
41 L. R. 228 (1898). 

1% Atlas Feed Products Co. v. City of New Orleans, 113 La. 611, 67 
So. 531 (1904). 

105 People ex rel. The Union Pacific Tea Co. v. James A. Roberts, 
Comptroller, 145 N. Y. 375, 40 N. E. 7 (1895). 
casas of State of N. Y. v. Floating Dry Docks Co., 92 N. Y. 487 

101 Crescent City Seltz and Mineral Water Co. v. City of New Orleans, 
48 La. Ann. 768, 19 So. 943 (1896). 

108 People of State of N. Y. v. Horn Silver Mining Co., 105 N. Y. 76, 
11 N. E. 155 (1887). 
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Making and manufacturing are sometimes distin- 
guished, under present day usage, the former term 
referring to small scale hand production and the 
latter to large scale production with the use of mo- 
tive power. The element of magnitude is important 
in defining manufacturing, even though it is not the 
main point of distinction, and, in a few cases, is not 
essential. The distinguishing principle of manufac- 
ture apparently is found in division of labor, “with 
some accretions born of mechanical methods of pro- 
duction.”*°® American courts have developed a some- 
what different definition of the term. They look 
almost solely to the nature of the change that has 
occurred in the commodity, and give little consid- 
eration to size, division of labor, or mechanical 
methods used in the process. 


Involved in the conception of manufacture is the im- 
plication of change wrought through the application of 
forces directed by the human mind, which results in the 
transformation of some preexisting substance or element 
into something different, with a new name, nature, or 
use. 


Similarly, Cooley says that manufacturing occurs 
when labor is performed upon an article which re- 
sults in its assuming a new form, possessing new 
qualities or new combinations, whether the article 
is one of commerce or a structure, such as a house, 
road or bridge. Mere appropriation is not manufac- 


ture, nor is the mere assembling of ready-made 
4 
parts.*4 


It is not important whether one definition or an- 
other be accepted for a given term, so long as one 
definition is adopted and used by courts and legis- 
lators and the public. The meaning given by the 
courts to the word manufacturing has been quite 
definitely settled, although in a few cases the term 
has been somewhat expanded. It is not clear why 
the printing and publishing of books should be clas- 
sified as “manufacturing” while printing and pub- 
lishing a newspaper is not (in most cases) ;"? nor is 
it clear why building a bridge is manufacturing, and 
building a dry dock is not.7? Furthermore, it seems 
absurd, from an economic point of view, to place the 
production of artificial ice in the class of manufac- 
turing, and exclude the production of natural ice.*!” 
There is no objection to defining the term in such a 
way as to distinguish such enterprises. It is im- 
portant, however, that the real intent of the framers 
of the law be executed, and possibly a more inclu- 
sive term than manufacturing should be used to con- 
vey the intended meaning. 


Several arguments are advanced by the people of 
a state or community in support of tax exemption 
for industrial enterprises. The most popular argu- 
ments, and also the most superficial, are based on 
local pride or patriotism. The residents of the com- 
munity take a great deal of pleasure in seeing large 
industries develop. They are proud of an indus- 
trially active and expanding city to which they may 
refer as their home town. This pride is expressed 
in the activities of local chambers of commerce and 
boosters’ clubs. Greater industries mean larger pay 

10° Palgrave’s Dictionary of Political Economy, Vol. II, pp. 688-89. 


110 Boston & Maine Railroad v. Town of Billerica, 262 Mass. 439, 160 
N. E. 419 (1928). 


111 Cooley, op. cit., Sec. 762. 
112 See cases cited above. 
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rolls, more business, higher property values, and a 
larger population. The patriotic residents of the 
community fail to see the other side of the picture— 
the costs and the economic waste—in part because 
a net advantage may accrue to the boosters. These 
costs are pointed out and discussed below in the 
treatment of the less superficial arguments for this 
type of exemption. 


The most substantial of the popular arguments 
in favor of tax exemption to industrial establish- 
ments is the infant industry argument. Tax exemp- 
tion for the purpose of developing industry is in 
many ways the local equivalent of the national tar- 
iff.4* As in the case of the tariff the presumption 
must be in favor of a laissez-faire policy, which pre- 
sumably results in the most economical distribution 
of industry; and the burden of proving the desira- 
bility of tax exemption must rest upon those who 
favor the exemption policy. Supporters of the in- 
fant industry arguments believe that industries may 
be nurtured by means of tax exemption for five or 
ten years, and that at the end of that period the 
favored industries will be sufficiently well estab- 
lished to withstand the competition of older estab- 
lishments. This nurturing could not be carried on 
by the use of a direct subsidy, because the use of 
public funds to aid privately owned industrial estab- 
lishments is not devoting such funds to a public 
purpose. An indirect subsidy in the form of tax 
exemption is not objectionable in the eyes of the 
law, provided, of course, that the state constitution 
does not prohibit this type of exemption. 


A number of difficulties are encountered in grant- 
ing tax exemption to infant industries. In the first 
place, there is the danger that the favored industry 
will never outgrow its infancy. There are indica- 
tions, for instance, that such has been the case in 
some of the reorganizations of exempt establish- 
ments in Connecticut, where the records of town 
votes show that certain factories are to be granted 
exemption from taxation for a term of years if they 
are taken over and operated by a specified corpora- 
tion.1** In the second place, it is not easy to deter- 
mine which industries will ever be able to stand on 
their own feet after the protection period has ended. 
The cost of granting this assistance to infant indus- 
tries is recognized by a few—there is an uneconomic 
use of resources—but the advocates of the policy 
believe that this cost will be more than recouped 
after the industry has grown to maturity and no lon- 
ger needs assistance. It is obvious, however, that 
assistance to a large number of industries, many of 
which may never reach maturity, is a groping in the 
darkness and entails costs that are never recouped. 
Not only the direct loss of revenue from the exempt 
property, but also the higher costs of production un- 
der the poorer allocation of resources, must be reck- 
oned with. These costs must be balanced against 
any benefits derived from the industries whose de- 
velopment is brought about by the exemption. The 


possible benefits are considered in the discussion be- 
low. 


118 See Jensen, Tax Exemption as Means of Encouragement to Indus- 


try (University of Kansas, Lawrence, 1929), pp. 54-55. 
= Connecticut Report of Commission on Tax Exemption, 1925, pp. 
4-47, 
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One of the benefits anticipated from a policy of 
tax exemption to industry is a better balance be- 
tween urban and rural population. The encourage- 
ment to industry may lead to the development of 
industrial cities in a state that had previously been 
chiefly agricultural. Here the protective tariff argu- 
ment of desirable self-sufficiency can not be used, 
since no state expects to be separated from the rest 
of the United States. The desire of the people of 
a state for more cities may exist because of the be- 
lief that living conditions are better in cities than 
in rural communities. It would be difficult to sup- 
port such a contention, however. The desire for 
more cities may be due to belief that saving, and the 
resulting accumulation of capital, is greater in urban 
than in rural communities. This contention has been 
pretty well disproved, however, by statisticians who 
have investigated both types of states. Again, it 
may be said that a larger population may be sup- 
ported in a state which contains large industrial 
cities. This contention would lead into a discussion 
of the wisdom of attempting to maintain the larger 
population. The only valid statement that can be 
made is that the standard of living may be higher, 
with greater industrial development, if the benefits 
derived from industry exceed the costs of building 
up and maintaining the industry, assuming a distri- 
bution of wealth at least as equitable as it was before 
the greater industrialization occurred. 


A balancing of the costs of developing industries 
in a state against the benefits derived leads to a con- 
sideration of the terms of trade between the state in 
question and other parts of the United States or 
other countries. Would stimulation of industry im- 
prove the terms of trade, from the viewpoint of the 
state that is building up its industry? The favored 
industries would need to be selected properly, which 
in itself would be a very difficult undertaking. 
Under the assumption that selection of industries is 
such that the new enterprises would produce com- 
modities the demand for which is more elastic than 
the demand for commodities whose production was 
reduced or eliminated, it might be argued that larger 
outside markets could be supplied and that the gain 
in trade would lead to a higher plane of living for the 
inhabitants of the state whose industries were stimu- 
lated. Again, it might be argued that stimulation of 
industries with decreasing cost curves, at the ex- 
pense of industries with increasing cost curves, 
would result in a gain for the people of the state 
under consideration. These arguments, dealing with 
elasticity of demand and direction of cost curves; are 
sometimes employed in defending national tariffs. 
They are even less valid in the case of a state or 
community than in the case of an independent state, 
because the artificially stimulated shifting of indus- 
tries from one section of a country to another in- 
volves an economic cost to the country. This cost 
consists not only of the cost of the shifting itself, 
but also the cost of maintenance of the industries in 
their less economic locations. There is, of course, 
the possibility that the cost of uneconomic shifting, 
so far as it falls upon the state or locality granting 
the exemption, may be less than the benefits derived 
by that state or community. There is possibly a 
~ 85 See below, however, : 
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gain from an exemption subsidy, in the conservation 
of natural resources. If the industries to be stimu- 
lated were carefully selected, and tax exemption 
granted only to those that made little or no use of 
the natural resources that the state desired to con- 
serve, the shifting of industries within the state 
might result in a diminished use of such natural re- 
sources. Here the problem of selection would be 
difficult, and the gains through conservation should 
be balanced against the costs involved in the shift- 
ing,—both the temporary and the permanent costs. 
Most states that desire to conserve natural resources, 
however, approach the problem by stimulating the 
production of the natural resource where that is pos- 
sible. Forestation, for example, is encouraged by 
means of exemption from taxation of the lands in- 
volved, or of the increased valuation resulting from 
the planting. 

A study of tax exemption in Connecticut towns 
shows the value of the exemption favor to particular 
industrial establishments, and its cost in revenue to 
the tax payers. In the town of Groton, for example, 
a factory of the Atlantic Coast Fisheries, valued at 
$395,149, was exempted from taxation in 1927, for a 
period of five years.%° Assuming that the exemp- 
tion was from all property taxation 7” the revenue 
lost to the town of Groton because of this tax im- 
munity was $10,669.18 Had this property been sub- 
jected to taxation in 1930, the tax base of Groton 
would have been $13,743,650, instead of $13,348,501 ; 72° 
and the tax rate need have been only .02622 in place 
of .027. The cost to the taxpayers, due to this one 
exemption, therefore, was $10,411.1° If the annual 
cost of granting tax exemption to the Atlantic Coast 
Fisheries averages $10,000, the cost for the five-year 
period will be $50,000, which is a considerable sum 
for a small town to give up. It should be added that 
exempt manufacturing establishments in Connecti- 
cut are, in most cases, smaller in value than the one 
used in the illustration. The total value of this class 
of exempt property in the state was $1,237,078 in 
1930 ; $1,722,680 in 1926; $2,631,001 in 1922.*** 

Among the costs incident to subsidizing industrial 
enterprises by means of tax exemption, are those 
flowing from the economic rivalry among states, 
cities, or localities to secure industries. These costs 
are similar in nature to those resulting from competi- 
tive advertising and competitive militarism. The 
moving of a factory from one town to another, be- 
cause the latter offers greater tax inducements, 
means an economic loss. One town may offer im- 
munity from both local and state taxes, while another 
grants exemption from local taxes only; or one town 
may offer a longer period of exemption than is 
granted by another town, provided the state consti- 
tution or statutes do not forbid the practice. During 
the time when towns in New Hampshire were per- 
mitted to exempt manufacturing establishments from 
~ 436 Data from Quadrennial Statement of Real Estate Exempted from 
Taxation, 1930, p. 90. : 

117 Some of the Connecticut towns exempt such property from local 
taxation only, while others exempt from all taxes and pay the state tax 
on such property out of the town treasury. See Report of Commission 
on Tax Exemption, cited above, p. 36. . 

118 The tax rate in Groton, for 1930, was 27 mills. : : 

119 Data are from Report of the Tax Commissioner for the Biennial 
Pom Actual Ran han ‘aultiplied by the difference between .027 and .02622. 


11 Data from Quadrennial Statements of Real Estate Exempted from 
Taxation. 
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taxation,’*? there was considerable intermunicipal 
competition for industries. More than one prosper- 
ous manufacturing concern was lured away from the 
place of its original choice by the offer of a ten-year 
tax exemption.’** Shoe manufacturers, being able to 
move easily, found it almost impossible to resist the 
tax temptation. All industrial establishments were 
possible candidates for tax favors unless they had 
already received an exemption. The Tax Commis- 
sion advocated the restriction of exemption favors 
to enterprises that had not previously done business 
in the state. The Commission also recommended 
that the exemption be confined to local taxation, 
since some cities were offering immunity from both 
local and state levies. In the latter case, the town 
paid from its treasury the required state tax on the 
exempt property.’* 

In Connecticut, towns have granted exemption to 
manufacturing establishments as an inducement to 
their location in such towns, even though the prac- 
tice is illegal.** These towns are gradually aban- 
doning the practice, however, under pressure of the 
Tax Commission.’ In some of the communities an 
association of business men arranged the formation 
of a company for the building and leasing of fac- 
tories, the return to the investor being 5 or 6 per cent. 
The leased property was sometimes bought by the 
lessee, and in any case came into the tax list at the 
end of the immunity period set in the vote.’2* No 
evidence has been found of one town bidding against 
another to obtain these manufacturing plants,?’ 
although the opposite view is reported in the Quad- 
rennial Statement of 1922.17° In one case, a town, 
to avoid any question of illegality, did not pass any 
formal town vote, but merely conveyed to the asses- 
sors, for their guidance, the sentiment of the taxpay- 
ers ascertained at a mass meeting, that the assessed 
value of a mill property should not be increased dur- 
ing a stated period of years if a certain manufac- 
turing concern would take it over and improve it.’”® 


One town printed on its official stationery: 


This town assumes and remits for a period of ten years, 
all town taxes of new manufacturing industries established 
within its limits, having a capital of $30,000 or over, to 
the extent of or limited to ten mills on the dollar of the 
assessment.™ 


The Tax Commissioner, in 1926, said: 


The exemption of industrial plants leads so often to inter- 
municipal wars and strife, and would so soon break down 
the tax system, that its folly has come to be generally 
recognized. It would appear that this practice of granting 
bounties through limited or indefinite tax exemption to 
industries in order to attract them and through them popu- 


lation to the exempting locality, is gradually abating in 
Connecticut.™ 


In the state of Iowa, several of the large cities at 
one time or another exempted manufacturing plants 


122 Taws 1860, Chapter 2361; repealed, Laws 1923, Chapter 28. 

23 Reports of State Tax Commission, 1913, pp. 7-8, tbid., 1914, pp. 
13-14. 

14% See opinion of attorney-general 1907, in Report of Commission on 
Tax Exemption, 1925, pp. 44-47. 

123 See below. 

128 Report of Commission on Tax Exemptions, 1925, pp. 34ff. 

127 Report of Commission on Tax Exemptions, 1925, pp. 34ff. 

13 Quadrennial Statement of the Tax Commissioner of Property Ex- 
empted from Taxation, 1922, p. 5. 

129 Report of Commission on Tax Exemptions, 1925, pp. 34-35. 

18 Quadrennial Statement of the Tax Commissioner of Property Ex- 
empted from Taxation, 1914, p. 7. 

131 Tbid., 1926, p. 8. 
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from taxation, as an inducement to their location in 
those cities, but the state tax commissioners suc- 
ceeded in eliminating the practice.8?_ The mayor of 
Burlington comments upon the illegal advantages 
which some cities had over others that lived “strictly 
up to the letter of the law in this respect.” Yet later 
he says: 


In regard to assessing manufacturing plants, we are in- 
clined to be as lenient as the law will permit, giving them 
all reasonable allowances, believing that factories build 
up the community and produce taxpayers.™ 

An additional cost is encountered if the new enter- 
prises brought into the state or community compete 
with those already existing in the locality. This 
competition may be entirely unjustified from an 
economic standpoint. Attention has been called to 
the provision in the exemption statute of Virginia, 
whereby the exemption is granted only to such enter- 
prises as will not compete with existing establish- 
ments. The Virginia law at least shows that this 
result of assisting new industry at the expense of old 
has been considered. 


Those who favor granting tax exemption to stimu- 
late industry argue that during the five or ten years 
of freedom from taxation industrial enterprises will 
become firmly established, property values in the 
vicinity will increase, business in general will be 
quickened, and the tax base eventually will be much 
larger than before. As a result the tax rate may be 
lowered, and the plane of living of people in the 
favored district will be advanced. A consideration 
of all aspects of the problem, however, leads to a 
contrary conclusion. Insofar as total industrial and 
agricultural activities do not increase, there is merely 
a shifting from one set of activities to another. In 
such a case the shifting is uneconomic, since it is 
reasonable to assume that the most economical bal- 
ance among economic activities existed before the 
shifting occurred. The result is a cost higher than 
the total gains derived through the shifting. Insofar 
as the exemption policy results in an increase of total 
economic activities in the favored district, property 
valuations may be higher than they were before. 
This larger tax base does not necessarily mean a 
higher plane of living, however. Population may 
have increased, and with greater concentration in 
industrial centers and the concomitant increase in 
group activities, government costs per capita may 
rise. It is probable, therefore, that the tax rate 
would be considerably higher than it was before the 
encouragement was given to industry.’ 


There is another aspect of encouragement to in- 
dustry which should be considered. If there are any 
cases where a net benefit in the long run results from 
tax exemption to industry, it is essential, if justice 
be attained, that the area of benefit be coextensive 
with the area bearing the costs. Jensen calls atten- 
tion to the fact that injustice may result where a 
city is permitted to grant exemption from both city 
and county or state taxes. The city may derive all 
of the benefit from the stimulated industry, while 
the county or state, or both, are helping to bear the 


182 Cross, ‘Report Committee on Taxation,” American Municipalities, 
Vol. 30, p. 136. 
133 Cross, loc. cit., p. 138. 
1% See Table III, May issue of The Tax Magazine, page 204. 
185 See Jensen, op. cit., pp. 58-60. 
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costs. It is also true that exemption from local 
taxation may result in a benefit to the state—an 
increase in its tax base—while the locality is bearing 
a heavy burden because of the tax immunity granted 
to the industries. A local government may be éx- 
pending funds for the protection and care of indus- 
trial establishments which are paying no taxes to the 
local government in return for such benefits. This 
problem is not confined to industrial exemptions, 
however ; it is to some degree present in exemptions 
of any kind. 

Statistical proof of the efficacy of tax exemption in 
attracting industrial establishments is not available. 
The evidence that does exist suggests that the ex- 
emption subsidy has failed to accomplish the purpose 
for which it is designed. Some years ago a taxation 
study in Pittsburgh led to the conclusion that ex- 
emption to manufacturers in the city had not been 
a deciding factor in the location of such establish- 
ments. The immunity from taxation, to be effective, 
must be of sufficient value to the manufacturer to 
offset any disadvantages that might exist in the way 
of distance to raw materials, labor supply, and sell- 
ing market. 

A tax law may be changed any day; supplies of material 
and labor and a selling market in a neighborhood are more 
permanent. Manufacturing in Allegheny County outside 
of Pittsburgh has grown as rapidly as in Pittsburgh, but 
without a machinery exemption. Manufacturing has in- 
creased rapidly in Ohio. Will an abolition of exemptions 
drive industries there, where the personal property of a 
manufacturer is taxed at the same rate as his real estate, 
and where, while the capital stock tax rate is lower, there 
is no exemption? From a manufacturing standpoint, Pitts- 
burgh and Pennsylvania depend upon their resources, their 
location and their labor for industrial greatness, not upon 
tax exemption privileges.™ 

Looking at the situation in Connecticut, there is 
no indication that manufacturing is developing to 
any greater extent in counties that have been free 
with exemption favors than in counties that have 
not. In Table IV the value of exempt manufactur- 
ing establishments is presented for each county in 
five different years. 


Table IV 


VALUE OF EXEMPT PROPERTY OF MANUFACTURING 
ESTABLISHMENTS IN CONNECTICUT COUNTIES, 


1910-1930* 

County 1910 1914 1922 1926 1930 
Fairfield ...... $ 114,800 $131,600 $ 186,300 $ 15,700 $¢ 0 
Hartford ...... 96,450 187,974 651,806 0 0- 
Litchfield ..... 112,000 6,100 56,840 0 n) 
Middlesex ..... 26,400 3,100 1,500 0 0 
New Haven ... 149,000 3,850 139,124 325,319 367,734 
New London .. 377,270 300,000 = 545,529 669,140 794,494 
Tolland ....... 215,250 204,850 395,415 358,000 13,600 
Windham ..... 148,797 16,595 654,487 354,521 61,250 
eee $1,239,967 $854,069 $2,631,001 $1,722,680 $1,237,078 





*Data from Quad. Statement by the Tax. Com. of Prop. Exempted 
from Taxation. 


Table V shows the number of manufacturing es- 
tablishments, the value of products, and the value 
added by manufacture, in each county of Connecti- 
cut, for the year 1919. 


_—_ 


, oe gy of Com. on Taxation Study to Council of the City of Pitts- 
urgh, 


a., 1916, pp. 46-47. 
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Table V 


NUMBER OF MANUFACTURING ESTABLISHMENTS, VALUE 
OF PRODUCTS AND VALUE ADDED BY MANUFACTURE, 
IN CONNECTICUT COUNTIES, 1919 * 








Value 


Number of Value of Added by 

County Establishments Products Manufacture 
| ee 1,046 $361,652,781 $191,663,966 
ee ee 1,002 299,738,536 171,900,094 
eae 277 54,806,945 25,960,427 
ET ee 251 34,651,037 15,242,931 
ew Tiawem ...... 625.5. 1,601 421,134,540 209,473,400 
New EGnGGh 2...iccss 356 97,966,199 47,128,275 
ME 8 Gs so coee's 128 27,869,594 11,941,491 
ee ee 211 94,611,988 33,183,837 

RR Sete 4,872 $1,392,431,620 $706,494,421 


* Data from Dept. of Commerce, Bu. of the Census, Manufactures 


1919, (Washington, 1923), p. 169. Data for counties are not given for 
earlier years. 


Although the data in Table IV and V are hardly 
adequate for a proper study of the situation, there 
is no evidence of greater development in manufac- 
turing as a result of tax exemption. In 1910 and 
1914 the counties granting exemption to the greatest 
amount of manufacturing property were New Lon- 
don, Tolland, Hartford, and Fairfield, respectively. 
In the year 1919, New London ranked fourth among 
the counties in number of manufacturing establish- 
ments and in value added by manufacture. Tolland, 
second in the amount of exemption granted, ranked 
eighth in number of establishments and in value 
added by manufacture. Hartford, third in the 
amount of exemption granted, stood third in number 
of establishments and in value added by manufac- 
ture. Fairfield, fourth in the amount of exemption 
granted, ranked second in number of establishments 
and in value added by manufacture. It would seem 
that there are other factors more important than tax- 
exemption in determining the location of industrial 
establishments. 


Tables VI and VII present data on the develop- 
ment of manufacturing corporations in two groups 
of states, the first group containing states that are 
liberal with exemptions to industry and the other 
group containing states that grant little or none of 
this kind of exemption. 


Of the ten states granting exemption favors to 
industry, the average increase in value added by 
manufacture, between 1904 and 1927, was 355.4 per 
cent; while the corresponding average for the other 
group of states was 390.7 per cent. The average de- 
crease in net income of manufacturing corporations, 
between 1917 and 1927, was 66.1 per cent for the 
states granting exemption to industrial establish- 
ments, and 36.7 per cent for the states that do not 
grant such exemptions. The state having the great- 
est percentage increase in value added by manufac- 
ture, between 1904 and 1927, was Oklahoma, a state 
granting tax favors to encourage manufacturing.’®’ 
On the other hand, the state having the lowest per- 
centage increase for the period was Vermont, an- 
other state that is liberal with exemption favors.**’ 
Georgia had the greatest percentage increase in net 
income of manufacturing corporations, between 1917 
and 1927; and Georgia grants exemption favors to 
manufacturers.** The states ranking second and 


137 See Table III, May issue of The Tax Magazine, page 203. 
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Table VI 
TREND IN NET INCOME OF MANUFACTURING CORPORATIONS IN 





SELECTED STATES, 1917-1927! 







Net income (after deducting losses) 














State (In thousands of dollars) Index numbers (1917 = 100) 
1917 1921 1923 1925 . 1927 1921 1923 1925 1927 
Group I. J 
Alabama ....... 15,641 —7,483* 22,196 15,812 12,334 —48* 142 101 79 
Arkansas ....... 10,564 —1,091* 9,146 6,131 1,768 —10* 87 58 17 
ee Se 30,709 —5,554* 34,375 31,170 36,615 —18* 112 102 119 
Mississippi ..... 7,532 —3,051* 8,911 6,103 926 —41* 118 81 12 
Oklahoma ...... 15,472 —8,917* —12,164* 13,422 —8,783* —58* —79* 87 —57* 
Pennsylvania ...961,514 40,881 417,395 386,192 315,700 4 43 40 33 
Rhode Island ... 57,381 16,763 42,017 17,982 24,373 29 73 31 42 
South Carolina .. 30,966 2,546 22,450 9,459 15,699 8 72 31 51 
ae 43,515 —156* 5,034 —11,278* 6,724 —0.3 12 —26 15 
Vermont ........ 7,519 —937 6,008 2,583 1,781 —12* 80 34 24 












Group IT. 
















CO ae 3,587 —2,632* 6,605 18,729 —1,473* —73* 184 522 —41* 
Massachusetts. . . 563,438 —11,030* 207,983 154,429 125,430 —2* 37 27 22 
a eee 121,069 16,385 95,577 101,073 96,461 14 79 83 80 
New York ......901,187 21,886 848,082 967,153 786,832 2 94 107 87 
North Carolina .. 59,583 32,436 60,516 52,609 69,924 54 102 88 117 
Sree? 670,074 —144,918* 279,837 296,439 262,199 —22* 42 da 39 
Tennessee ...... 27,385 2,043 20,558 26,467 20,630 7 75 97 75 
TE. Sine Sates: «= ate 52,391 1,375 15,555 35,296 26,798 3 30 67 51 
W. Virginia .... 27,975 —4,960* 17,170 21,737 25,195 —18* 61 78 90 
Wisconsin ...... 92,373 —20,957* 79,085 96,182 103,409 —23* 86 104 112 





1Source: Commissioners of Internal Rev., Statistics of Income, 1917, pp. 59-60; 1921, pp. 66-99; 1923, pp. 87-117; 1925, p. 121; 1927, pp. 335-36. 
* Minus sign indicates deficit. 




















third, however, in percentage increase in net income states of Florida and North Carolina, where such 
of manufacturing corporations, were North Carolina exemptions are not provided, the net income of man- 
and Wisconsin, states granting little or no exemp- ufacturing corporations declined 141 per cent in the 
tion favors to industry.7*” former state and increased 17 per cent in the latter. 
Looking at some of the states in the group grant- There is, therefore, no evidence whatever that the 
ing exemptions to industry, it will be noted that liberal exemption states of this group are succeed- 
Alabama shows a 378 per cent increase, between 1904 ing in developing manufacturing by means of tax 
and 1927, in value added by manufacture. The exemption. 
competing states of Georgia and Mississippi, where Similar comparisons may be made between Vir- 
manufacturers are favored also, show increases of ginia, a state granting exemptions as an inducement 
only 270 and 188 per cent, respectively. Further- to manufacturers, and competing states such as 
more, in the competing states of North Carolina and West Virginia and North Carolina where such ex- 
Florida, where exemptions are not granted to indus- emptions do not exist. In Virginia, the value added 
tries, the percentage increases were 839 and 276, re- by manufacture, between 1904 and 1927, increased 
spectively. Regarding changes in net income of 399 per cent; while in West Virginia and North 
manufacturing corporations in the same states, it Carolina it increased 353 and 839 per cent, respec- 
will be noted that, between 1917 and 1927, this net tively. Net income of manufacturing corporations, 
income declined 21 per cent in Alabama; in Georgia between 1917 and 1927, declined 85 per cent in Vir- 
it increased 19 per cent; and in Mississippi it declined ginia; while in West Virginia the decline was only 
88 per cent. In these three states liberal exemptions 10 per cent, and in North Carolina there was an 


are granted to manufacturers. In the competing 





(Continued on page 242) 








Table VII 
VALUE ADDED BY MANUFACTURE IN SELECTED STATES, 1904-1927* 






























Value added (in thousands of dollars) Index numbers (1904 = 100) 
1904 1909 1914 1919 1909 1914 1919 
Group I. 
Alabama ................ 48,712 62,520 71,386 192,067 128 147 394 
SWORE nnccccccccscces | See 39,981 39,033 97,500 125 122 304 
NEN usw Savictakinaaes s 67,415 85,893 93,182 252,747 127 138 375 
Mississippi .............. 31,650 43,629 38,210 101,069 138 121 319 
GIMMMIIEE,. ooo cece vc cevee 8,065 19,529 31,036 88,757 242 385 1,101 
Pennsylvania ............ 812,608 1,044,182 1,143,429 3,105,294 128 141 382 
Rhode Island ............ 89,238 122,152 117,121 331,334 137 131 371 
ae eae ae f 29,407 46,885 47,882 153,467 159 163 522 
Virginia ..... peewentce Ee 94,211 108,720 271,971 144 167 417 
Vermont .... Jcvevece SOSe 33,487 34,285 72,935 109 112 238 
Group IT. 

I es Cee 33,766 46,762 47,296 120,647 138 140 357 
Massachusetts ........... 497,681 659,764 709,989 1,750,468 133 143 352 
ae, 187,291 219,700 249,237 537,751 117 133 287 
New York ........+..«-.4,330788 1,512,586 1,706,054 3,923,791 133 150 344 
, eS oe 63,253 94,795 119,470 416,902 150 189 659 
I ee sions oe 433,175 613,734 762,026 2,188,361 142 176 505 
ER ies 58,609 76,201 88,641 211,486 130 151 361 
: ieee Jeatie ee 94,718 108,135 298,825 161 184 507 
A ar 44,622 69,071 83,479 201,030 155 187 451 
Wisconsin .............. 183,885 243,949 277,757 719,709 133 151 391 






(Table VII continued on page 244) 
** Source: U. S. Dept. of Commerce, Bu. of the Census, Biennial Census of Manufactures, 1927, pp. 1311ff; ibid, 1919, pp. 568ff. 
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AST month all was quiet on the tax front. Sales tax 
L proponents and advocates of increased income tax 

‘rates bivouacked quietly, each, however, guarding 
against possible deploys by the other. With scarcely any 
warning signals, the truce was broken when there was in- 
corporated in the Federal Industrial Control Bill (H. R. 
5755), as passed by House, Section 208, which would have 
effected, among others, the following changes in the Reve- 
nue Act of 1932:? 


(1) Raised the normal tax on net income from 4 per cent 
on the first $4,000 to 6 per cent; the rate on net income in 
excess of $4,000 raised from 8 to 10 per cent. 


(2) A “net loss” as defined by Section 117 of the Reve- 
nue Act of 1932 could not be carried forward and applied 
against income of the succeeding year, as provided in 


-— 117, that section being repealed as of January 1, 


(3) Dividends on corporate stock received by an indi- 
vidual would be subject to normal tax, whereas at present 
such dividends are subject only to surtax. Dividends re- 
ceived by a corporation would remain untaxed. 


(4) The Federal gasoline tax was increased from 1 cent 


to 134 cents per gallon, effective as of day following date 
of enactment of bill. 


(5) The electrical energy tax on domestic and commer- 
cial consumption was unchanged at 3 per cent, but was 
imposed on the vendor and not the consumer, 


1The text of Section 208, under the title ‘Reemployment and Relief 
Tax,’ as incorporated in H. R. 5755, as passed by the House, follows: 

“Sec. 208. (a) Effective as of January 1, 1933, sections 11 and 211 
of the Revenue Act of 1932 are amended by striking out ‘4 per centum’ 
wherever appearing therein and inserting in lieu thereof ‘6 per centum’ 
and by striking out ‘8 per centum’ wherever appearing therein and 
inserting in lieu thereof ‘10 per centum.’ 

“(b) Effective as of the day following the date of the enactment of 
this Act, section 143 of the Revenue Act of 1932 is amended by striking 
out ‘8 per centum’ wherever appearing therein and inserting in lieu 
thereof ‘10 per centum.’ 

“(c) Effective as of January 1, 1933— 

(1) Section 25 of the Revenue Act of 1932 is amended by striking 
out subsection (a) thereof; 

(2), Section 143 (b) of such Act is amended by striking out ‘(other 
than income received as dividends of the class allowed as a credit by 
section 25 (a))’; 

(3) Section 163 (a) of such Act is amended by striking out ‘credits 
against net income for dividends and interest as are allowed by section 
25 (a) and (b)’ and inserting in lieu thereof ‘credit against net income 
for interest as is allowed by section 25 (b)’; 

(4) Sections 163 (b), 165, and 184 of such Act are amended by 
striking out ‘dividends and interest specified in section 25 (a) and (b)” 
wherever appearing in such sections and inserting in lieu thereof “in- 
terest specified in section 25 (b)’; - 

_ 65) Section 163 (b) of such Act is further amended by striking out 
amounts specified in section 25 (a) and (b)’ and inserting in lieu 
thereof ‘amounts specified in section 25 (b).’ 

“(d) Effective as of January 1, 1933, sections 117, 23 (i), 169, 187, 
and 205 of the Revenue Act of 1932 are repealed. In cases where the 
effect of this subsection is to require for a taxable year ending prior to 
June 30, 1933, the making of an income-tax return not otherwise re- 
quired by law, the time for making the return and paying the tax shall 
be the same as if the return was for a fiscal year ending June 30, 1933. 

“(e) If a taxpayer who has filed an income-tax return for the taxable 
year 1933 is notified by the Commissioner of Internal Revenue that, on 
the basis of the items appearing on his return, an amount of tax in 
excess of that shown on the return is due solely by reason of the 
amendments made to the Revenue Act of 1932 by this Act, and that an 
assessment of the tax has been or will be made accordingly, such notifi- 
cation shall not be considered (for the purposes of sections 272 (a), 
272 (£), or 322 (c) of the Revenue Act of 1932) as a notice of a de- 

ciency, and the taxpayer shall have no right to file a petition with the 
United States Board of Tax Appeals based on such notice, nor shall 
such assessment or collection be prohibited by the provisions of section 
272 (a) of such Act. 

“(f) No interest shall be assessed or collected in respect of any 
Period prior to September 15, 1933, upon such portion of any amount 





(6) The special sales taxes of the 1932 Act would be ex- 
tended one year. The gasoline tax is extended two years. 


A counter attack by sales tax advocates in the House 
was launched, but the revelations in connection with the 
investigation of the House of Morgan had caused a back- 
fire inimical to such a move, and it met defeat by a large 
majority. 

A bitter battle in the Senate between the sales taxers 
and high income taxers was forestalled by Senator Pat 
Harrison, chairman of the Senate Finance Committee, who 
brought forward a revenue-raising plan which left the 
embattled forces largely without a casus belli. 

In lieu of the tax provisions in the House bill, the Senate 
Finance Committee recommended a capital-stock tax of 
$1 for each $1,000 of the declared value of the capital stock 
of corporations; second, an excess-profits tax of 5 per cent 
on the portion of net income of corporations which is in 
excess of 12%4 per cent of their declared capital stock value; 
third, an additional gasoline tax of one-half cent per gallon; 
and fourth, a 5 per cent tax on dividends to be deducted 
at the source by corporations but to be borne by the 
stockholder. 

As a further means of raising $220,000,000, which is esti- 
mated to be sufficient to pay interest and sinking fund 
charges on the appropriation of $3,300,000,000 provided for 
in Section 219 of the Act, certain administrative changes 
are proposed, predicated on evidence presented in the dis- 
closures before the Committee on Banking and Currency. 





determined as a deficiency in income taxes as is attributable solely to 
the amendments made to the Revenue Act of 1932 by this Act. 

“(g) Effective as of the ~~ following the date of the enactment of 
this Act, section 617 (a) of the Revenue Act of 1932 is amended by 
striking out ‘1 cent’ and inserting in lieu thereof ‘13cents.’ 

“(h) Effective as of the first day of the calendar year following— 

(1) the close of the first fiscal year ending June 30 of any year after 
the year 1933, during which the total receipts of the United States 
(excluding public debt receipts) exceed its total expenditures (excluding 
an debt expenditures other than those chargeable against such re- 
ceipts), or 

2) the date of the repeal of the Eighteenth Amendment to the 
Constitution, whichever is the earlier, as proclaimed by the President, 
the amendments made by subsections (a), (b), (c), and (g) of this 
section shall cease to be in effect, and the Revenue Act of 1932 shall 
read as if such amendments had never been made. 

“(G) (1) Effective as of the fifteenth day following the date of the 
enactment of this Act, section 616 of the Revenue Act of 1932 is 
amended to read as follows: 


“Sec. 616. Tax on Electrical Energy 


“(a) There is hereby imposed upon electrical energy sold for domes- 
tic or commercial consumption and not for resale a tax equivalent to 3 
per centum of the Fun for which so sold, to be paid by the vendor 
under such rules and regulations as the Commissioner, with the approval 
of the Secretary, shall prescribe. 

“(b) The provisions of sections 619, 622, and 625 shall not be ap- 
plicable with respect to the tax imposed by this section. 

“(c) No tax shall be imposed under this section upon electrical 
energy sold to the United States or to any State or Territory, or politi- 
cal subdivision thereof, or the District of Columbia. The right to 
exemption under this subsection shall be evidenced in such manner as 
the casa with the approval of the Secretary, may by regulation 
prescribe.. 

(2) Despite the agp of this subsection the tax imposed under 
section 616 of the Revenue Act of 1932 before its amendment by this 
subsection on electrical energy furnished before the fifteenth day follow- 
ing the date of the enactment of this Act, shall be imposed, collected, and 

aid in the same manner and shall be subject to the same provisions of 
aes Gaeiating pea as if this subsection had not been enacted. 

(j) Titles IV and V of the Revenue Act of 1932 are amended by 
striking out ‘1934’ wherever appearing therein and by inserting in lieu 
thereof ‘1935.2 The second sentence of section 629 of the Revenue 
Act of 1932 is further amended by striking out ‘or after June 30, 1933, 
in the case of articles taxable under section 617, relating to the tax on 
gasoline.’ Section 761 of the Revenue Act of 1932 is further amended 
by striking out ‘and on July 1, 1933’ and inserting in lieu thereof “and 
on July 1, 1933, and on July 1, 1934,”. 
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The privilege granted under existing law to a taxpayer 
of carrying over a net loss in reduction of his net income 
for the subsequent year is removed. The taxpayer also 
loses the privilege to carry over losses from the sale of 
stocks and bonds held less than 2 years against gains from 
such sales in the next year. The exemption allowed to 
private banks from the stock loss limitation under existing 
law is removed. An amendment of the partnership pro- 
visions of existing law denies the deduction by the indi- 
vidual members of their distributive shares of a net loss 
incurred by the partnership to the extent that the net loss 
is attributable to a loss from the sale or other disposition 
of stocks and bonds. The additional corporate income-tax 
rate of % of 1 per cent provided for in existing law in the 
case of consolidated returns for the taxable year 1933 is 
increased to 1 per cent and the additional rate is extended 
to the taxable years 1934 and 1935. Thus the total tax 
rate where corporate returns are filed is made 14% per cent. 


While for taxpayers the tax picture has suddenly be- 
come dour, a ray of sunshine came through the clouds 
with the news from the Department of Agriculture that 
the processing taxes contained in the Emergency Farm 
Relief Act (Title I of Public—No. 10—73d Congress) will 
probably not be applied, at least until after the World 
Economic Conference, perhaps not until the next crop 
year. 


Guy T. Helvering Appointed Commissioner 


P Nghl prolonged controversy in the Senate, the ap- 
pointment by President Roosevelt of Guy T. Helvering, 
of Salina, Kansas, as Commissioner of Internal Revenue 
was confirmed by the Senate on May 31. 


Mr. Helvering was born at Felicity, Ohio, on January 10, 
1878. He received his education at the University of 
Kansas and the University of Michigan, graduating from 
the latter university with the degree of LL.B. in 1906. 
Prior to entrance upon his college career he took part in 
the Spanish American War as a corporal of Company M, 
22d Kansas Volunteer Infantry. 


He began the practice of law in Marysville, Kansas, in 
1906, and in the following year began a 4-year term as 
prosecuting attorney for Marshall county. Defeated as a 
candidate for Congress in 1910, he was successful in 1913, 
and represented the Fifth Kansas District in the Sixty- 
third, Sixty-fourth, and Sixty-fifth Congresses. During the 
Sixty-fourth and Sixty-fifth Congresses he served as a 
member of the Ways and Means Committee, and took part 
in the drafting of the wartime tax acts. 


When he retired from Congress in 1919 he began the 
practice of income tax law in Washington, D. C., being 
associated with Albert A. Jones, Washington tax attorney. 
In 1924 he abandoned the active practice of law and re- 
moved to Salina, Kansas, where he bought a controlling 
interest in the Planters State Bank of Salina and developed 
considerable interests in flour mills, farming, stock raising 
and Kansas hotels. 


In 1930 he became the Chairman of the Democratic 
State Committee of Kansas, and after the election in 1930 
of Governor Harry T. Woodring, at present an assistant 
secretary of war, he was appointed chairman of the Good 
Roads Commission, During the recent presidential cam- 
paign he was a vice chairman of the Democratic National 
Campaign Committee. 


Double Taxation Study Quickened by Congress 


HE desire of Congress to solve the problem of double 

and conflicting taxation and its willingness to cooper- 
ate fully with the states to that end is seen by recent devel- 
opments on Capitol Hill. 

A Senate Subcommittee to study tax conflicts with the 
House Subcommittee on Conflicting Taxation has been 
appointed. The Senate wrote into H. R. 5040 special pro- 
visions that after July 1, 1934, the Federal Government 
would abandon to the States the field of gasoline taxation, 


one of the important fields in which double taxation has 
occurred. 


Action during the past month has resulted partly from 
the work of the Commission on Conflicting Taxation of 
the Interstate Legislative Assembly, which was created at 
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a meeting of legislators from 30 states held in February 
at Washington. Representatives of this Commission met 
informally during April with Chairman Doughton of the 
House Ways and Means Committee, Congressmen Vinson 
and Crowthers of the House Double and Conflicting Taxa- 
tion Subcommittees, and Senator Harrison, Chairman of 
the Senate Finance Committee. Ways and means of focus- 
ing the various studies on taxation now being undertaken 
were discussed and a tentative program of cooperation be- 
tween the States and the Federal Government announced. 


The meeting directly led to the creation of the Senate 
Subcommittee, to which were appointed Senator King of 
Utah, as Chairman, and Senators Barkley of Kentucky, 
Byrd of Virginia, Reed of Pennsylvania, and LaFollette 
of Wisconsin. 


In appointing the Subcommittee Senator Harrison said: 


“By appointing a subcommittee on double taxation by 
the Senate Finance Committee, it will be possible for both 
branches of Congress to have a group who will be thor- 
oughly familiar with this subject and who will be able to 
cooperate with the States in preparing plans for the im- 
provement of our taxing system. 


“It is hoped that the Interstate Commission on Conflict- 
ing Taxation and the Double Taxation Committees of the 
Senate and the House provide the necessary machinery for 
improving our taxing system as a whole through coopera- 
tion. It is quite obvious, on account of the dual character 
of our Government, that more can be done through cooper- 
ation than by direct litigation.” 


Meanwhile the staff of the Congressional Joint Com- 
mittee on Internal Revenue Taxation is revising and re- 
working its preliminary report on double taxation issued in 
January, and plans to issue a full report on the subject 
toward the end of 1933. 


Dean Acheson Becomes New Undersecretary 


N EW deals require chips. Largely responsible for the 
gathering, making and distribution of the chips in the 
Roosevelt new deal is young, capable Dean G. Acheson, 
recently appointed and confirmed to be Undersecretary of 
the Treasury and right-hand man of Chieftain of the Chips 
William Woodin. 


Mr. Acheson, 41, Connecticut-born and Harvard trained, 
is a member of the Washington law firm of Covington, 
Burling and Rublee. His degree at Harvard in 1918, fol- 
lowed graduation from Groton, where Roosevelts have 
always gone, and Yale. A leader in his class at Harvard 
Law School, and editor of the Harvard Law Review, he 
was snapped up by Mr. Justice Brandeis to be his law clerk 
and was kept two years instead of the traditional one. 


From the law chambers of the Supreme Court, he went 
with Judge Covington’s firm in 1921, rose rapidly to a part- 
nership. International law is his specialty, and in 1922 he 
represented the Norwegian Government in arbitration with 
the United States at the Permanent Court of Arbitration 
at the Hague. Not a tax lawyer primarily, he has had 
extensive practice before the Bureau of Internal Revenue 
and is familiar with its problems. His catholicity is indi- 
cated by the fact that among his clients have been labor 
unions, Soviet Russia, the Swedish Government, Radio Cor- 
poration of America, National City Bank. 


No office seeker is Mr. Acheson, whose law practice pays 
several times over his Treasury-post stipend. The story 
going around Washington is that he did not know he was 
even under consideration for the post until asked by Secre- 
tary Woodin whether he would accept. 


Mr. Acheson will be, according to Mr. Tydings of Mary- 
land, a “pleasant surprise” in his new role. Admittedly no 
expert on finances, Mr. Acheson will rely largely upon his 
ability to grasp facts and principles quickly, analyze situa- 
tions expertly. Liberal minded, he will fit neatly into the 
Roosevelt scheme. Those who know him well intimate that 
Senator Tydings’ prediction will be borne out. 
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International Chamber of Commerce Tackles 
Double Tax Problem 


HE International Chamber of Commerce, now meet- 

ing in Vienna, Austria, will consider, as one of its major 
problems, the question of international double taxation, and 
debate the program and conventions drafted after weeks of 
study by the Committee on International Double Taxation, 
American Section. 


This Committee, chairmanned by W. S. Elliot, General 
Counsel for the International Harvester Company, is rec- 
ommending an elaborate program for the approval of the 
Chamber. If this program, and the convention drafted by 
the Committee and embodying the principles of the pro- 
gram, are adopted, steps will be taken to secure action by 
the different Governments. 

The Committee reaffirms in its report the principle 
adopted by the International Chamber at two previous 
meetings to the effect that income from stocks and shares 
or similar securities should be subject to taxation only by 
the state of domicile of the recipient thereof. Among the 
other principles enunciated by the Committee are: 


1. An enterprise should not be taxed by any state except 
the one in which it has a permanent establishment. 


2. Only the income fairly allocable to a permanent 
establishment should be taxed. This income should be 
only that income which might be expected to be taxable 
by a State if the permanent establishment within the state 
were an independent enterprise engaged in the same or 
similar activities under similar conditions as the establish- 
ment. 


3. Taxpayers should keep accurate books of account in 
the state in which the permanent establishment is situated, 
adequate to reflect true income. 


4. The methods of allocation of tax selected should be 
definite and exclusive, to protect taxpayers from uncer- 
tainty and ignorance. 


5. In devising methods of allocation, the primary method 
which should be selected would be to arrive at the income 
of a given establishment by comparison with the actual 
experience of independent concerns of like character. 


6. Subsidiary corporations should keep their books of 
account so as to reflect proper taxable income. 


7. Fractional apportionment should not be resorted to. 


Presented to the Chamber by the American Section of 
the Committee was a draft of a model convention for 
adoption by the different governments. 


Significant Decisions of the Board 
of Tax Appeals 


Basis for Gain or Loss on Stock Acquired by Gift—In 
1927 the petitioner’s husband, in contemplation of death, 
made a gift to the petitioner of shares of stock. Thereafter 
petitioner’s husband died, the stock was included in his 
gross estate for estate tax purposes at its value at the date 
of death, and an estate tax was paid thereon. Thereafter 
petitioner sold the stock. Under Section 204 (a) (5) of the 
1926 Act the proper basis for the computation of gain or 
loss upon such sale is the value of the stock at the time 
the gift was made, the “time of such acquisition” being 
that date and not the date of the decedent’s death. “We 
do not agree, however, with the contentions of the peti- 
tioner that the date of acquisition of the property herein 
involved, which was acquired by gift made in contemplation 
of death, was the date of death of the petitioner’s husband. 
The fact that the basis in the case of property acquired 
either by bequest, devise or inheritance, or by gift made 
in contemplation of death, and which was included in the 
gross estate of the donor for estate tax purposes, is, under 
the revenue act, the value at the time of acquisition, and 
the fact that the time of acquisition in the case of property 
acquired by bequest, devise or inheritance has been held 
to be the date of the death of the donor (see Brewster v. 
Gage, 280 U. S. 327), does not mean that the time of ac- 
quisition in the case of a gift made in contemplation of 
death is the date of the death of the donor. * * * The fact 
that the gift was made in contemplation of death has no 
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bearing upon the question of the time of acquisition. It 
might be well to point out that the fact that property has 
been included in a gross estate for estate tax purposes does 
not necessarily require that the property shall thereafter 
take as a basis the value at which it was included in the 
gross estate. Helen G. Carpenter, 27 B. T. A. 282 and Fannie 
E. Lang, 23 B. T. A. 854; affirmed in Lang v. Commissioner, 
61 Fed. (2) 280; George D. Widener, 8 B. T. A. 651; and 
Ernest M. Bull, Executor, 7 B. T. A. 993.”—Lettie Snyder v. 
Commissioner, Dec. 8027 [CCH]; Docket No. 46232. 


“Business League”—Application of Term to New York 
Produce Exchange Subsidiary.—Corporation organized for 
the clearance of contracts made on the New York Produce 
Exchange is held not to be a “business league” exempt from 
income tax for 1929. “Generally speaking, our conception 
of a business league exempt from income tax is an associa- 
tion of business men or of business enterprises, incorpo- 
rated or unincorporated, which has for its purpose the 
furtherance of the interest of its members by way of the 
furnishing of information to its members, or the perform- 
ance of services which are not ordinarily carried on by 
business for profit, and which is not organized for profit 
and no part of the net earnings of which inures to the 
benefit of any private shareholder or individual. * * * Al- 
though up to the present time the petitioner has not paid 
any dividends to its sole stockholder, the New York Prod- 
uce Exchange, there appears to be no reason under the law 
why it could not amend its by-laws and pay dividends to 
its sole stockholder.”—Produce Exchange Stock Clearing 
= Inc. v. Commissioner. Dec. 8014 [CCH]; Docket No. 


Depletion—Application to Bonus Payments from Oil 
Land Leases.—(1) Bonus payments received in considera- 
tion of leases on oil lands may not be reduced in 1926 and 
1927 by an allowance for depletion based on percentage 
of income, where there is no well on the property. “Deple- 
tion is inseparably related to production; it denotes a con- 
sumption of the reserve by means of which income is 
realized, resulting in a corresponding diminution of the value 
of the remainder of the asset. Unless there is production, 
neither the quantity nor value of the recoverable asset is de- 
pleted and there is no occasion for an allowance therefor. 
The reserve is intact, and the owner needs no compensation 
for its waste, for he has not parted with it.” 


(2) Bonus payments received in consideration of leases 
on oil lands in 1926 and 1927 are not taxable at capital net 
gain rates, on authority of Burnet v. Harmel. 


(3) Amounts paid as assessments for interest on bonds 
of reclamation district are deductible from income.—Lizzie 
H. Glide v. Commissioner, Dec. 8024 [CCH]; Docket Nos. 
47630, 52685. 


Van Fossan dissents as to first issue with opinion to the 
effect that the law allows a flat rate of depletion based 
on income from the property and not from the well, and 
that the bonus was income. Also that G. C. M. 11384, 
XII-3-5988, is applicable because while oil was not being 
drilled on taxpayer’s land, oil was being produced in the 
— township and in the same field. Leech agrees with this 

issent. 


Liquidation of a Corporation by Acquisition of Assets by 
Parent Corporation—Basis for Depreciation of Assets and 
Inventories under 1921 Act.—Under date of December 31, 
1917, petitioner acquired all the assets of its wholly owned 
subsidiary in liquidation. Thereby it realized a profit on 
the disposition of its stock in the subsidiary in an amount 
equal to the difference between the March 1, 1913, value of 
the stock and the fair market value of the assets at the date 
they were acquired by the petitioner. Under the principles 
enunciated in Burnet v. Aluminum Goods Mfg. Co., 53 Sup. 
Ct. 227, affiliation was not necessarily terminated by liquida- 
tion of the subsidiary in 1917, and, in any event, the liquida- 
tion of the subsidiary in 1917 was not such an “intercom- 
pany” transaction under either the regulations or statutes 
then in force or under section 1331 of the Revenue Act 
of 1921, as was required to be eliminated from the con- 
solidated return required to be filed for excess profits tax 
purposes. Therefore, the cost to the petitioner of the 
assets, thus acquired from its subsidiary was their fair 
market value as of December 31, 1917, and such cost is 
the basis to be used in determining the allowance for 
depreciation of the assets in 1918 and for valuing the peti- 
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tioner’s opening inventory for 1918.—American Printing 


yo ua v. Commissioner, Dec. 8025 [CCH]; Docket No. 
39721. 


Loss on Sale by a Parent Corporation of Stock of Sub- 
sidiary.—Corporation in 1928 declared a dividend in stock 
of another corporation which had appreciated in value. 
The resolution declaring the dividend stated: “That a divi- 
dend in the amount of $1,071,426.25 be and it is hereby 
declared on the common stock of this Company payable 
in common stock of the Islands Edison Company * * *” 
It is held that the resolution declared a dividend payable 
in stock and not in money and no taxable income resulted 
to the corporation.—General Utilities & Operating Co. v. 
Commissioner, Dec. 8011 [CCH]; Docket No. 52770. 


“Net Loss.”—Testamentary trust created to conserve an 
estate, the trustee having the power to change the form 
of investments, was not engaged in business and was not 
entitled to the benefit of the ‘‘net loss” provisions for 1923 
to 1925. “During 1923, when the loss in question occurred, 
out of seventy-five capital transactions, seventy-one con- 
sisted merely in receiving money paid to redeem bonds 
at maturity. In only four instances did petitioner sell 
property—one block of corporate stock, two mortgages, 
and one parcel of land. While those sales were business 
transactions, they were occasional, isolated transactions, 
not a business regularly carried on.”—Estate of Hetty H. R. 
Green v. Commissioner, Dec. 8008 [CCH]; Docket No. 42618. 

(1) Certain affiliated corporations each sustained net 
losses in three successive years and the combined net losses 
in the first and second years exceeded the combined net 
incomes of the other affiliates for those years. Such net 
losses may not be added together and allowed as a con- 
solidated net loss deduction in computing consolidated net 
income of the entire group for 1924. 

(2) In determining consolidated net income of an affiliated 
group for 1924, so much of the 1923 net loss of one affiliate 
as was not used to offset consolidated net income of the 
group for that year, is deductible in computing the 1924 
net income of that affiliate before such income is combined 
with that of other affiliates to determine the 1924 consoli- 
dated net income of the group. 

(3) Combined net income of certain affiliates was more 
than offset in 1925, and again in 1926, by the net losses of 
one affiliate which had no net income in 1927. Another 
of the group suffered a net loss in 1925 but had net income 
in 1926 and 1927. The excess amount of that company’s 
1925 loss, after absorbing its 1926 income, is applicable to 
that individual corporation’s 1927 income before such in- 
come is combined with that of other affiliates to determine 
the 1927 consolidated net income of the entire group.— 
California Wharf & Warehouse Co. v. Commissioner; 
Interior Warehouse Co. v. Commissioner; Crown Mills v. 
Commissioner; Northern Wharf & Warehouse Co. v. Com- 
missioner, Dec. 8010 [CCH] Docket Nos. 41770, 41820- 
41822, 51797-51800. 


New Trials before the Board.—A few days after hearing 
of this case at St. Paul, Minnesota, the board member who 
presided at the hearing died suddenly. The Board finds it 
necessary to grant the Commissioner’s motion for a new 
trial. The Board holds that since it is given by statute 
authority to prescribe the rules of practice and procedure 
under which proceedings before it shall be conducted, it 
has the power to consider, and to take such action thereon 
as its sound discretion dictates, motions to vacate decision, 
to grant new trial, to reconsider, to reopen, and the like, 
at any time before its decision becomes final as provided 
by statute, and the cause then passes beyond its control. 
Where new trial is granted, it may be limited in scope or 
may be a hearing de novo, as the Board in its sound discre- 
tion, may direct. If trial de novo is directed, evidence taken 
at former trial, if objected to, may not be introduced into 
record at later trial unless proper foundation is laid there- 
for—Garden City Feeder Co. v. Commissioner, Dec. 7999 
[CCH]; Docket No. 24423. 


Oil Wells—Depreciation.—That part of the total cost of 
oil wells which represents the so-called intangible costs, 
such as wages, fuel, repairs and hauling, is not subject to 
a depreciation allowance, the Commissioner’s regulations 
treating such costs, if capitalized, as subject to depletion 
only, having been approved by the Supreme Court in U. S. 
v. Dakota-Montana Oil Co., Petroleum Corp. v. Burnet, and 
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Burnet v. Jergins Trust, all decided March 13, 1933. As the 
drilling was done on the turnkey contract system and no 
segregation. between depreciable items such as machinery 
tools, equipment, pipes, etc., and the incidental drilling 
costs was made on the books of the taxpayer, the Com- 
missioner’s allocation of 40 per cent of the cost to the 
depreciable property is approved, in the absence of eyj- 
dence that this percentage was unreasonable and unfair. 
The taxpayer may not repudiate the option to capitalize 
the incidental costs—Graham Loftus Oil Co. v. Commis- 
sioner; Italo Oil Co. v. Commissioner, Dec. 8031 [CCH]; 
Dockets No. 45276, 51559, 


Redemption of Preferred Stock—Application of Tax 
Avoidance Rule under Section 115 (g) of the 1928 Act— 
(1) Where the facts reveal cogent reasons for the issuance 
by a corporation of a stock dividend of preferred stock and 
equally sound reasons for the subsequent retirement of 
part of such preferred stock, there appearing no concerted 
plan or observable connection between the two transac- 
tions and the corporate cash dividend policy evidencing 
no studied intent to avoid taxation, the redemption of such 
stock is not essentially equivalent to the distribution of a 
taxable dividend under Section 115 (g) of the 1928 Act. 

(2) Taxpayer owned certain stock and acquired an equal 
amount by inheritance and thereafter surrendered all the 
stock for new shares issued pursuant to a stock dividend, 
The new certificates bore no relation to the stock certifi- 
cates surrendered. It is held that the shares later re- 
deemed (in 1928) could not be identified with any specific 
purchase and that the “first acquired, first sold” rule applies 
in computing the profit incident to the redemption— 
T. Pierre Champion v. Commissioner; David J. Champion v. 
aman Dec. 8034 [CCH]; Dockets 55568, 55569, 


Reorganization—A cement company acquired all the 
capital stock and bonds of a railroad company in 1922, 
paying the railroad company stockholders in cash and 
short term notes. The outstanding bonds were later sup- 
planted by another issue which was distributed to the 
stockholders of the cement company of whom decedent 
was one, without surrender of any stock or securities. It 
is held that the decedent did not receive the bonds in pur- 
suance of a plan of reorganization. and that the distribution 
was taxable as a dividend to the extent of the fair market 
value of the bonds when received. The Board, citing the 
decision of the U. S. Supreme Court in Pinellas Ice & Cold 
Storage Co. v. Commissioner,* holds that ‘the stockholders 
of the railroad company did not acquire any interest in 
the affairs of the cement company, and therefore there was 
no reorganization but an outright purchase by the cement 
company of the railroad company’s stocks and bonds.— 
Howard F. Burns, Executor of the Estate of Emma Paige 
— v. Commissioner, Dec. 8047 [CCH]; Docket 

Trammell dissents. Van Fossan dissents, with opinion to 
the effect that there was an acquisition by one company of 
all the stock and bonds of another company, and that there- 
fore there was a reorganization, in pursuance of which 
decedent received the bonds. 


Trusts—Relinquishment by a Beneficiary of Claim to 
Dividends upon Stock Owned by a Trust—Liability for 
Tax on Dividends.—Relinquishment of claim to dividends 
upon stock owned by a trust by a beneficiary entitled to 
receive the net income of the trust does not constitute such 
an assignment as will relieve the assignor from tax thereon 
(in 1926). The beneficiary “owned only the right to re- 
ceive the net income of the trust. That right, or a definite 
part of it, she might alien, but not by the relinquishment 
of a claim, which she did not legally possess, to one of the 
component items, indefinite both as to receipt and amount, 
which if and when received, went to make up the income 
of the trust. Elongated assumption at most could make 
no more from this agreement than an assignment of divi- 
dends which, without the complete divestiture of petition- 
er’s interest to the stock upon which they are paid, will 
not relieve her of the tax upon them.”—Edith R. Wood v. 
Commissioner, Dec. 8033 [CCH]; Docket No. 47766. 


Smith dissents. Van Fossan and McMahon agree with the 
dissent. 


* Decided Jan. 9, 1933 [Summary in Feb., 1933, issue of Tue Tax 
MacazinE, p. 77]. 
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Trust Distinguished from an Association.—Before creat- 
ing the trust an individual was engaged in the baking 
business. In 1922 he transferred the business to himself 
as trustee, declaring that he held the property for the 
benefit of his wife and children. The trust instrument was 
recorded. He was allowed to pay himself a reasonable 
compensation for his services. He had absolute discretion 
as to the distribution of the income. The instrument 
authorized the issuance of certificates of beneficial interest 
and the authorized number of certificates was subsequently 
increased but none were ever issued. “The ‘trust’ did not 
have a quasi-corporate form. The trust instrument did not 
provide for officers or directors, nor for a fixed capital 
stock. This ‘trust’ certainly does not come within the defi- 
nition of ‘association’ laid down by the Supreme Court in 
Burk-Waggoner Oil Assn. v. Hopkins, 269 U. S. 110. Cf. 
Guitar Trust Estate, 25 B. T. A. 1213. The principal quasi- 
corporate feature was the beneficial certificates, which as 
we have said, were never issued. The mere existence of 
powers in the trust instrument is not enough to bring a 
trust within the statute, if those powers are allowed to 
remain dormant.”—E. A. Holmes, Trustee, Holmes Bakery 
& Confectionery v. Commissioner, Dec. 8017 [CCH]; Docket 
Nos. 44943, 52861. 


New State Tax Laws 


URTHER additions to what is already, by a 

wide margin, the largest volume of state tax 
legislation in history for a single year are in prospect, 
as eleven of the forty-five legislatures which have 
met during 1933 are still in session, and other state 
legislatures may be called into special session. 


Following are summaries of new state tax laws 
which previously have not been reported. 


Net Income Taxes 


Alabama (Governor’s Act No. 125, Acts of 1933; ap- 
proved April 11, 1933)—An Act to propose an amendment 
to the Constitution of Alabama, to be known as Article 
XXII, authorizing the Legislature to levy an income tax 
for the calendar year 1933, and for each year thereafter; 
to prescribe maximum rates of the tax; to provide maxi- 
mum exemptions; to provide that income shall not be 
considered property for tax purposes and to provide that 
the Legislature shall reduce the ad valorem tax when the 
income from an income tax will justify. 


The proposed basic law would fix the maximum income 
tax rate at 5 per cent. The exemptions would be not less 
than $1,500 for an unmarried person; not less than $3,000 
for the head of a family, provided that only one exemption 
would be allowed to husband and wife where they are living 
together and make separate returns for income tax; and 
not less than $300 for each dependent member of the fam- 
ily of a taxpayer under 18 years of age. 


The provision is made that in the event that the Legis- 
lature levies an income tax, such tax must be levied upon 
the salaries, incomes, fees, and other compensation of 
state, county and municipal officers and employees, on the 
same basis as such income taxes are levied upon other 
persons. 


All income derived from the tax would be held in trust 
for the payment of the floating debt of Alabama until all 
debts due on October 1, 1932, are paid and thereafter used 
exclusively to reduce state ad valorem taxes. 


Alabama (Governor’s Act No. 169, Acts of 1933; ap- 
proved April 17, 1933).—An Act imposing a net income tax 
at graduated rates. 


Tax on Individuals 


The tax rates on individuals, based on net income as 
defined in the law in excess of exemptions, are as follows: 
on incomes of $1,000 and under, 1 per cent; above $1,000 
up to and including $3,000, 2 per cent; above $3,000 up to 
and including $5,000, 3 per cent; above $5,000 up to and 
including $8,000, 4 per cent; above $8,000, 5 per cent. 


_The following exemptions are allowed to every indi- 
vidual resident taxpayer: 
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(a) Dividends from a corporation, or any subsidiary of 
which the parent corporation owns as much as 50 per cent 
of the capital stock, which is taxable under the Act upon 
the net income of the parent company or subsidiary. 


(b) Dividends from national banks or national banking 
associations or from corporations engaged in banking or 
financial business employing moneyed capital coming into 
competition with the business of national banks and also 
net income realized by individuals and partnerships in the 
business of banking or of conducting a financial business 
employing moneyed capital coming into competition with 
the business of national banks only during and for the 
periods during which such national banks, corporations, in- 
dividuals and partnerships are subject to an excise tax 
imposed by the state on or with respect to such income, 
and dividends paid by any such corporation out of income 
subject to such excise tax. Provided, however, the exemp- 
tions under this subsection (b) shall only apply to divi- 
dends received from a corporation and/or an institution 
while paying a state tax on its net income under the laws 
of Alabama. 


(c) In the case of a single person, or a married person 
not living with husband or wife, $1,500; head of a family or 
married person living with husband or wiie, $3,000; for 
each dependent under 18 years of age if such dependent 
is receiving his chief support from the taxpayer or is in- 
capable of self support because mentally or physically 
defective. 


Estates and Trusts 


The tax applies to the income of estates or of any kind 
of property held in trust, including: (a) income received 
by estates of deceased persons during the period of ad- 
ministration or settlement of the estate; (b) income ac- 
cumulated in trust for the benefit of unborn or unascer- 
tained persons with contingent interests; (c) income held 
for future distribution under the terms of a will or trust; 
and (d) income which is to be distributed to the bene- 
ficiaries periodically, whether or not at regular intervals, 
and the income collected by a guardian of an infant to be 
held in trust or distributed as the court may direct. 


The Corporation Tax 


Corporations which are not specifically exempted are 
taxable on their net income as defined in the Act above 
credits at a flat rate of 3 per cent. The following credits 
are allowed: The amount received as interest upon obliga- 
tions of the United States and bonds issued by the War 
Finance Corporation, which is included in income under 
Section 25 [the section defining gross income]; (b) the 
amount of excess profits tax imposed by the Act of Con- 
gress now in effect; (c) in the case of domestic corpora- 
tions $1,000; in the case of a foreign corporation doing 
business in this state, that proportion of $1,000 which the 
gross income of such corporation in the state bears to the 
entire gross income of such corporation; amounts received 
as dividends from national banks or national banking asso- 
ciations or from corporations engaged in the business of 
banking and of conducting a financial business employing 
moneyed capital coming into competition with the business 
of national banks only during and for the periods during 
which such national+banks, corporations, individuals and 
partnerships are subject to an excise tax imposed by the 
state of Alabama or with respect to such income and divi- 
dends paid by any such corporation or out of income 
subject to such excise tax. Provided, however, that the 
exemption shall only apply to dividends received from 
corporations and/or institutions paying an income tax 
under the provisions of this Act. 


This Act is made effective when an amendment to the 
Constitution authorizing an income tax has been adopted. 


Idaho (House Bill No. 159; approved March 11, 1933).— 
This is an act amending various sections of the Idaho 
Code Annotated relative to the levy and collection of the 
income tax; providing that the tax payable shall be meas- 
ured by the net income of the taxpayer from all sources; 
reducing the exemptions and reductions; increasing the tax 
rates; extending the tax on corporations to apply to trust 
companies and to state and national banks; and otherwise 
changing the income tax law. 
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Tax on Individuals 


The statutory net income of individuals, after making 
allowance for exemptions and deductions, is taxable at 
rates as follows: (a) on the first $1,000 of net income, or 
fraction thereof, 1 per cént; on the second $1,000 of net 
income or any part thereof, 2 per cent; on the third $1,000 
of net income, or any part thereof, 3 per cent; on the 
fourth $1,000 of net income, or any part thereof, 4 per cent; 
on the fifth $1,000 of net income, or any part thereof, 5 
per cent; on any income in excess of $5,000, 6 per cent. 


Credits allowed resident individuals are as follows: for 
a single person, $700; for a head of a family or a married 
person living with husband or wife, $1500 [if separate re- 
turns are made exemption may be taken by either or 
divided]; for each person (other than husbanc or wife) 
dependent upon and receiving his chief support from the 
taxpayer if such dependent person is under 18 years of 
age or is incapable of self-support because mentally or 
physically defective, $200. 


For the purpose of the tax, non-resident individuals, 
whether married or single, are entitled to a personal ex- 
emption of $700 but no credit for dependents is allowed. 


In the case of a nonresident individual to the extent that 
he has a business situs in the state of Idaho, or any cor- 
poration subject to tax, the following items of gross 
income are treated as income from sources within the 
state: 


1, Interest on bonds, notes, or other interest-bearing 
obligations of residents, corporate or otherwise; 


_ 2. Compensation for labor or personal services performed 
in the state; 


3. Rentals or royalties from property located in the 
state or from any interest in such property, including 
rental or royalties for the use of or for the privilege of 
using in the state of Idaho, patents, copyrights, secret 
processes and formulas, good will, trade marks, trade 
brands, franchises, and other like property; and 


4. Gains, profits and income from the sale of real prop- 
erty located in the state. 


From the items of gross income specified above, non- 
residents are allowed deductions for expenses, losses, and 
other deductions properly apportioned or allocated 
thereto and a ratable part of any expenses, losses, or 
other deductions which cannot be allocated to some item 
or class of gross income. 


Every single individual or one married and not living 
with husband or wife whose net income is $700 or over is 
required to make a return. In the case of a married indi- 
vidual if living with husband or wife, a return is required 
if the net income is $1,500 or over. In either case a return is 
required if gross income amounts to $5,000 or over, re- 
gardless of the amount of the net income. Every estate 
or trust, the net income of which is $700 or over, or the 
gross income of which is $5,000 or over, regardless of the 
amount of the net income, must make a return. Every 
estate or trust of which any beneficiary is a nonresident 
is required to make a return. 


The Corporation Tax 


Corporations and all national banking associations doing 
business in the state are taxable on net income at rates 
as follows: on the first $1,000 of net income, or any part 
thereof, 1 per cent; on the second $1,000, or any part 
thereof, 2 per cent; on the third $1,000, or any part thereof, 
3 per cent; on the fourth $1,000, or any part thereof, 4 per 
cent; on the fifth $1,000, or any part thereof, 5 per cent; 
on any net income in excess of $5,000, 6 per cent. 


Minnesota (H. B. 1764; approved April 20, 1933).—An 
Act providing for an investigation of the “source of money, 
and the influence and the persons or corporations giving 
money” for the purpose of defeating the Income Tax 
Amendment in the general election of 1932. 

In the preamble to the resolution it is stated that “it is 
generally known that large sums of money were spent in 
page advertisements in the daily press of the Twin Cities 
urging voters to defeat the amendment” and that “it is 
generally reported that certain organizations were formed 
for the purpose of defeating said amendment and that it 
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is known that some of said organizations paid large sums 
of money for advertisements appearing in the daily press 
and in sending out literature for the purpose of defeating 
the amendment.” 

The amendment was rejected in the 1932 election. Not- 
withstanding, the Legislature has passed a law (H. B. No. 
367—Chapter 405, Laws of 1933; approved April 21, 1933) 
imposing an income tax. * 

The rates on statutory net income above credits is the 
same for individuals, corporations and other taxpayers, 
The rates are graduated from 1 per cent on the first $1,000 
of net income above credits to 5 per cent on such income 
of $11,000 and over. 

The following credits are allowed: an unmarried indi- 
vidual, estate of a decedent, and a trust, $1,200; married 
individual living with husband or wife and head of a house- 
hold, $2,000; dependent person, $250. A credit of $1,000 is 
allowed in the case of each corporation. 

Every taxpayer whose net income exceeds the credits 
allowed and every person whose gross income, regardless 
of the amount of the net income, exceeds $5,000 is re- 
quired to make a return. 

Among the organizations which are exempt from taxa- 
tion under the Act are national and state banks, insurance 


companies and co-operative or mutual rural telephone 
companies. 


Oklahoma (H. B. 1, Regular Session; approved April 8, 
1933).—This Act for the purpose of reducing ad valorem 
taxation throughout the state takes the place of the prior 
income tax law for the years 1933 and succeeding years. 


Tax Rates 


Two schedules of tax rates are imposed on the net 
income of every person,* above credits and exemptions. 
The normal tax on net income as defined in the law is: 
1 per cent of the first $2,000 above credits allowed; 2 per 
cent of the next $2,000; 3 per cent of the next $3,000; 4 
per cent of the next $3,000; 5 per cent of the remainder of 
such excess amount. 


In addition to the normal tax there is levied upon every 
person * a surtax upon the entire net income, as follows: 

(a) % of 1 per cent on net incomes in-excess of $10,000 
and not in excess of $12,000. 

(b) $10 upon net incomes of $12,000; and upon net in- 


comes in excess of $12,000 and not in excess of $14,000, 
1 per cent in addition of such excess; 


_ (c) $30.00 upon net incomes of $14,000; and upon net 
incomes in excess of $14,000 and not in excess of $18,000, 
14 per cent in addition of such excess: 


(d) $90.00 upon net incomes of $18,000; and upon net in- 
comes in excess of $18,000 and not in excess of $25,000, 
2 per cent in addition of such excess; 


(e) $230.00 upon net incomes of $25,000; and upon net 
incomes in excess of $25,000 and not in excess of $35,000, 
2% per cent in addition of such excess; 


(f) $480.00 upon net incomes of $35,000; and upon net 
incomes in excess of $35,000 and not in excess of $50,000, 
3 per cent in addition of such excess; 


(g) $930.00 upon net incomes of $50,000; and upon net 
incomes in excess of $50,000 and not in excess of $65,000, 
34 per cent in addition of such excess; 

(h) $1,455.00 upon net incomes of $65,000; and upon net 
incomes in excess of $65,000 and not in excess of $80,000, 
4 per cent in addition of such excess; 

(i) $2,055 upon net incomes of $80,000; and upon net 
incomes in excess of $80,000 and not in excess of $100,000, 
4Y4 per cent in addition to such excess; 

(j) $2,955 upon net incomes of $100,000; and upon net 
incomes in excess of $100,000, 5 per cent in addition of 
such excess. 


Banks, trust companies, and banking associations are 
also taxed at corresponding rates. 


* Person as defined in Section 4 means an individual, a trust or estate, 
a partnership or a corporation. 
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Credits Allowed 


There is allowed, for the purpose of the normal tax, 


but not for the surtax, the following credits against the 
net income: 


(a) The amount received as dividends from any corpora- 
tion subject to taxation under the Act (except dividends 
from a building and loan association, deducted as interest 
paid from the gross income of such an association, as pro- 
vided in Section 10 (b) thereof). 

(b) In the case of a single person, a personal exemption 
of $1,000; or in the case of the head of a family or a mar- 
ried person living with husband or wife, a personal exemp- 
tion of $2,000. A husband and wife living together shall 
receive but one personal exemption. The amount of such 
personal exemption shall be $2,000. If such husband and 
wife make separate returns, the personal exemption may 
be taken by either or divided between them. 


(c) $1,000 for each person (other than husband or wife) 
dependent upon and receiving his chief support from the 
taxpayer, if such dependent person is under 21 years of 


age or is incapable of self support because mentally or 
physically defective. 


Vermont (H. B. No. 116; approved March 2, 1933).—An 
Act amending Section 16 of No. 57 of the Acts of 1919 
(Section 3945 of the Public Laws, as proposed) to read as 
follows: 

“Section 16. That portion of the salary or wages of a 
member deducted or to be deducted under this Act, the 
right of a member to an annuity or allowance hereunder, 
and all his rights in the funds of the retirement system, 
shall be exempt from taxation, including income tax, and 
from the operation of any laws relating to bankruptcy or 
insolvency, and shall not be attached or taken upon execu- 
tion or other process of any court. No assignment by a 
member of any part of such funds to which he is or may 
be entitled, or of any right to or interest in such funds, 
shall be valid. 


“Section 2. This Act shall take effect from its passage.” 


Chain Store Taxes 


_ Maryland (H. B. No. 44; approved April 21, 1933).—This 
is a license supertax on every individual or firm operating 
or maintaining two or more mercantile establishments. 


_In addition to those prescribed by prior law (Sections 
45 to 65, Annotated Code of Maryland [1924 Edition]), 
the following annual license fees are prescribed: 


(1) Upon two stores or more, but not to exceed five 
stores, $5 for each store; 


(2) Upon each store in excess of five, but not to exceed 
ten, $20 for each additional store; 


(3) Upon each store in excess of ten, but not to exceed 
twenty, $100 for each additional store; 


(4) Upon each store in excess of twenty, $150 for each 
such additional store. 


The Act is effective as of June 1, 1933. 





Construction of Revenue Laws 
(Continued from page 217) 


tion is promulgated wherein it is to the taxpayer’s 
overwhelming advantage to procure a judicial deter- 
mination as to the justice of the construction, the 
construction becomes virtually “lulled into security” 
according to this rule. This rule seems to have but 
little more tenacity than its companion piece, the 
idea often urged that a reenactment of a statute in 
the same identical terms subsequent to a change in 
the regulations, or construction pertinent thereto, is 
the tacit approval of Congress to the regulations or 
construction as altered by the administrative officers. 


Whether the appellate courts have been induced 
to accept this bit of, what seems to be, manifest 
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fiction as a result of organized and persistent plug- 
ging of the idea by government counsel, or whether 
they have been moved by considerations of public 
policy to grant liberality to administrative officials 
in view of present day conditions, is immaterial. 
The astounding fact is that it now represents generally 
accepted views. The discussion above serves to indi- 
cate how far we have wandered from the old prin- 
ciples of strict construction and how far we have 
gone in some respects to the other extreme. It is 
apparent that counsel for taxpayers have been at a 
disadvantage in that they have had no organized or 
unified campaign prosecuted in the interest of less 
liberality of construction. Perhaps, not without con- 
siderable force and reason has it been suggested that, 
as a remedy for and preventative against judicial 
creation of adverse rules of statutory construction, a 
body of counsel should be maintained for the benefit 
of taxpayers, such as is maintained for the Govern- 
ment, to protect their interests as the courts have 
assumed their interests are protected by the legis- 
lative branch of the Government, as above stated, 
and in certain cases even serve in the capacity of 
amicus curiae. 


Rulings of the Bureau of Internal Revenue 


Income Tax 


Corporations—Basis for Taxation of Gain on Sale of a Subsidiary Com- 
pany’s Stock to Outside Interests—Treatment of Gain or Loss from 
Complete Liquidation of a Subsidiary.—1. (a) On the sale of a subsidiary 
company’s stock to outside interests, the gain to the parent company 
should be taxed without adjustment for the subsidiary’s earnings or 
gains which were taxed in a consolidated return; and (b) the gain or 
loss of the parent company should be adjusted on account of the sub- 
sidiary’s losses used in cansolidated returns to offset the parent com- 
pany’s income, as provided in General Counsel’s Memorandum 7765 
C. B. IX-1, 223). This rule should be applied for all taxable years. 

eneral Counsel’s Memorandum 8889 (C. B. IX-2, 236) revoked. 

2. For taxable years prior to 1929 the liquidation of a subsidiary 
during the consolidated return period will not be considered as an inter- 
company transaction. 

To the extent that they are inconsistent herewith the following rulings 
are modified: Solicitor’s Opinion 131 (C. B. I-1, 18), General Counsel’s 
Memorandum 1501 (C. B. VI-1, 260), and General Counsel’s Memoran- 
dum 2774 (C. B. VII-1, 196)—G. C. M.. 11676, XII-17 (p. 2). 


Deductions from Gross Income.—The bank guaranty law of Nebraska 
and the Nebraska act of 1930 are no longer in force in so far as they 
provide for assessments against banks in that State, and any amounts 
claimed to be deductible as assessments made in December, 1928. April, 
1929, or January, 1930, and any amounts claimed to be deductible as 
assessments made under the provisions of the act of 1930 are not allow- 
able as deductions for income tax purposes in the year 1930 or the year 
1931.—G. C. M. 11651, XII-16-6134 (p. 7). 


Installment Sales.—In determining whether the profit derived from a 
sale of real estate may be reported on the installment plan, the sole 
test is whether the initial payments (payments received in cash or prop- 
erty other than evidences of indebtedness during the taxable year in 
which the sale or other disposition has been made) do not exceed 40 
per cent of the selling price.—I. T. 2691, XII-18-6152 (p. 2). 


Obsolescence.—Under the Revenue Act of 1928 the basis for comput- 
ing the annual allowance for obsolescence for 1931 in connection with 
bulk-freight vessels of the older types on the Great Lakes should be 
determined by reducing the cost or other basis of the "ee a by the 
obsolescence sustained since the basic date, including obsolescence sus- 
tained for years prior to 1918. ; 

Under the Revenue Act of 1932 the basis for determining the allowance 
for obsolescence for 1932 is the adjusted basis of the property, i. e., the 
basis provided in section 113 (a) (in general the cost or March 1, 1913, 
value, whichever is greater) diminished by exhaustion, wear and tear, 
obsolescence, amortization, and depletion, to the extent allowed (but not 
less than the amount allowable) under the Revenue Act of 1932 or prior 
income tax laws. As the result of the change in the Revenue Act of 
1932 the basis for the obsolescence computation for 1932 will be the cost 
or other basis of the property without reduction for obsolescence sus- 
tained prior to January 1, 1918.—G. C. M. 11692, XII-16-6133 (p. 3). 


Stock Rights—Application of Capital Net Gain Provisions [Acts of 
1921, 1924, 1926, and 1928].—The canital net gain provisions of the 
revenue acts of 1921, 1924, 1926 and 1928 are applicable to stock rights 
and stock acquired by stock rights as follows: 

Where the stock rights are sold, in determining the period for which 
the taxpayer has held the pronerty, there should be included the period 
for which he held the stock with respect to which the rights were issued. 

When at the time of the sale of the new share acquired by the exercise 
of stock rights, the old share has been held more than two years but the 
new share has not, the portion of the new share carried over from the 
old stock should be recognized as constituting a “‘capital asset,” within 
the meaning of the capital gain provisions, and the total gain or loss on 
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the sale of the new share should be allocated to the old and new por- 
tions of the property sold. 

General Counsel’s Memorandum 10063, C. B. X-2, 159, modified. 

The following illustration is given of a method of allocation “which 
seems to achieve the most accurate results”: 

“Assume that the taxpayer Owns 1 share of stock and that for each 
original share the corporation issues a right to acquire 1 new share, 
the dates and figures being as follows: 


Cost of original share, purchased on March 1, 1913 

Market value of old share (ex rights) on issuance of right, 
January 1, 1926 

Market value of right on issuance 

— Ane share apportioned to it after issuance of right (35/49 
° 


Basis of new share (20+6) 

Fair market value of new share when taxpayer exercises his 
stock right on March 1, 1926 . 

New share sold on January 1, 1928, for 

Total loss on new share (26—12) 


“The basis of the new share for gain or loss is the subscription price 
of $20, plus such portion of the cost of the old stock as was apportioned 
to the stock right, and, therefore, the basis of the new share is in effect 
composed of a new element having a basis of $20 and an old element 
having a basis of $6. The problem is to discover what portion of the 
loss of $14 may fairly be said to be attributable to the old element. Now 
the old element has a basis of $6, but since the market value of the new 
share was $32 when the stock right was exercised, and since only $20 
was paid for such share. it may fairly be said that when the stock right 
was exercised the old element in the new share had an actual value of 
$32 — $20, or $12, and that 12/32 of the amount finally received for the 
new share is received for the old investment and 20/32 is received for 
the new investment. The new share sold for $12, and 12/32 of $12, or 
$4.50, is therefore received for the old investment, and 20/32 of $12, 
or $7.50, is received for the new investment. Since the old investment 
had a basis of $6 and was sold for $4.50, the loss on the investment held 
for more than two vears is $1.50. The investment held for less than two 
years has a basis of $20 and was sold for $7.50. The loss on this invest- 
ment is, therefore. $20—$7.50, or $12.50. 

‘All the values used in the above computations are on record for use 
in computing the basis of the new share, except the market value of the 
new share at the time the right is exercised. If this value is not known 
or is not readily obtainable the market value of the new share at the 
time the right is issued may be used, and unless the contrary appears 
such value may be assumed to be the subscription price of the new share, 
plus the market value of the one or more rights which are required in 
the particular case in order to obtain the new share. Thus in the ex- 
ample originally given, the market value of the new share at the time 
the right is issued would be $20+$14, or $34 and 14/34 of the $12 
received for the new share would be received for the old investment and 
20/34 for the new investment. The basis of the old and new investments 
would be $6 and $20 as before. : 

“The objection to using the market value of the new share at the time 
the right is issued instead of at the time it is exercised, is that between 
the time the right is issued and the time it is exercised the value of the 
right may rise or fall, and since the particular stockholder in question 
has not yet put in his new capital this change in value, so far as he 
is concerned, is in reality all attributable to his old investment, whereas 
the change is in fact allocated between the old and new investments if 
the market value of the new share at the time the right is issued is used 
for the computation. However, in the ordinary case the market value of 
the richt will not greatly change between the time it is issued and the 
time it is exercised, and even if it has, the final result will usuallv be 
more accurate than is attained either under I. T. 1786 or General Coun- 
sel’s Memorandum 10063.”—G. C. M. 11645, XII-17-6143 (p. 7). 


Stock Transfers.—Where shares of stock are transferred from name of 
bank, as trustee of a revocable inter vivos trust, to name of same bank 
as executor of grantor, tax liability is incurred.—S. T. 665, XII-18-6160 
(p. 17). 


Trusts—Taxability of Income Received by a Beneficiary Where Grantor 
Reserves Power of Revocation.—Where the grantor of a trust had the 
power of revocation by giving notice of a year and a day but did not 
give such notice, and the income from the trust for 1929 was paid to 
the beneficiary, the income is not taxable to the grantor. If the grantor 
had given renuisite notice so that he had the power to revest title in 
himself in 1929, then the income would have been taxable to him, even 
though he permitted the income to be paid to the beneficiary.—G. C. M. 
11640, XII-18-6154 (p. 6). 


Sales and Miscellaneous Taxes 


Admissions Tax.—Tickets for sight-seeing trips by aircraft are not 
taxable if the aircraft is not affixed to the earth. Amounts naid for such 
tickets are not for admission to a “place” as intended by the statute.— 
S. T. 664, XII-18-6159 (p. 16). 


Automobile Parts and Accessories Distinguished from Commercial 
Commodities and Raw Materials —The major parts of an automobile 
chassis, such as the frame. engine, wheels. axles, springs, transmission, 
steering gear, and electrical units, when sold by the manufacturer, pro- 
ducer, or importer are clearly taxable under Section 606 of the Revenue 
Act of 1932 as narts or accessories. Likewise, major body parts are 
taxable. The regulations make no distinction between parts and accesso- 
ries and any statement made relative to parts is deemed to apply to 
accessories. The conclusion reached by the Supreme Court in Universal 
Battery Co. et al. v. United States, 281 U. S., 580, with respect to 
speedometers and parts [that such items are taxable] anplies with equal 
force to parts or accessories for engines, axles, steering gears, etc., used 
on automobiles. All such articles are, therefore, taxable. However, this 
rule does not apply to articles which are not primarily either parts or 
accessories but are general commercial commodities or raw materials. 

The term “commercial commodities” includes such articles as ball and 
roller bearings, bolts (except shackle and king bolts), nuts, washers, 
screws, nails. tacks, rivets, pins, studs, cotters, pipe fittings such as 
plugs, tees, ells, and elbows, drain cocks, grease cups, oilers, etc. 

The term “raw material” includes such articles as cloth, leather, mat- 
ting, linoleum, and similar articles sold by the yard; also materials sold 


June, 1933 


in rolls or by the foot, such as brake lining, antisqueak, tape, bj 
wires, cables, tubing (both metal and rubber), packing, conduits et 

The foregoing enumeration of commercial commodities an 
terial is given. one for the purpose of illustration and is n 
to be exhaustive.—G. C. M. 11699, XII-16-6139 (p. 23). 


Beer Tax.—Advice is requested concerning the issuance of s 
stamps by collectors of internal revenue to dealers for the s 
mented malt liquors containing one-half of 1 per cent or more 
by a, where the sale of such beverages would be in viola 
laws of a state. It is contended that the issuance of special tax stamps 
for the sale of such beverages would handicap the enforcement of st 
prohibition laws. vies 

Section 3244, Revised Statutes of the United States (as amended) 
provides for the imposition of taxes on retail dealers and wholesale deal’ 
ers in fermented malt liquors. Payment of these taxes is evidenced by 
special tax stamps issued by the collector of internal revenue for the 
district in which the business is located. . 

Section 3233, Revised Statutes, provides that every person engaged in 
a trade or business on which a special tax is imposed by law shall re 
ister with the collector of the district his name or style, place of an 
dence, trade or business, and the place where such trade or business is 
to be carried on. : 
_ Section 3243, Revised Statutes, provides that the payment of any tax 
imposed by the internal revenue laws of the United States for Carrying 
on any trade or business shall not be held to exempt any person from 
any penalty or punishment provided by the laws of any state for carrying 
on the same within such state, or in any manner to authorize the com. 
mencement of any trade or business contrary to the laws of such state 
The issuance of a special tax stamp by the Federal Government under an 
Act of Congress is no bar to an indictment under a state law prohibiting 
the sale of intoxicating liquors. (License Tax Cases, 5 Wall., 462: 
Pervear v. The Commonwealth, 5 Wall., 475; see also Willingham v. 
United States, 208 Fed., 137). The courts have taken the position that 
persons who engage in the sale of intoxicating liquors, even though 
such business is in violation of the law of their state, are nevertheless 
required to pay a special tax imposed under the internal revenue laws 
of the United States. 

Special tax stamps are not licenses but are merely receipts denoting 
the payment of internal revenue taxes. Accordingly, the possession of 
a special tax stamp will not protect the holder from prosecution, convic- 
tion, and sentence under a state law.—S. T. 666, XII-18-6161 (p. 17). 


Malt Sirup.—Manufacturer of malt sirup may sell it tax-free to brewers 
of beer and other cereal beverages having an alcoholic content of not 
more than 3.2 per cent by weight.—S. T. 663, XII-18-6158 (p. 16). 


Sporting Goods—Baseball Pool Tickets and Pari-Mutuel Tickets.— 
It is well settled that baseball pool is a game. (The Century Dictionary 
and Encyclopedia; People v. Weithoff, 51 Mich., 203, 16 N. W., 442.) 
The markers in question are not, however, parts of the game. They 
serve merely as a record of the play, their function being closely analo- 
gous to that of score cards used in bridge whist. Bridge whist score 
cards were, however, specifically held not to be parts of games within 
the meaning of Section 600 of the Revenue Act of 1917. It follows that 
the markers in question are not parts of games and hence are not taxable. 

The Bureau, therefore, recedes from the position previously taken 
under Section 609 of the Revenue Act of 1932 and now holds that 
baseball pool tickets are not parts of a game within the meaning of the 
present law. S. T. 287 is, accordingly, revoked so far as it is inconsistent 
herewith. 

In this resnect the word game, as used in Section 609 of the Revenue 
Act of 1932, refers to the instrumentalities used in playing a game. The 
instrumentalities used in playing baseball, for example, are a bat, shoes, 
uniforms, balls, gloves, etc. Tickets or devices used in betting on a 
baseball game form no part of the game itself and are not taxable. 

In this same sense a horse race is a game, but pari-mutuel tickets 
are certainly no part of the race. They are nothing more than evidence 
of the holder’s right to participate in a fund or pool if a certain horse 
designated by the ticket should win. In this interpretation of the word 
game, it follows that pari-mutuel tickets are not parts of a game and are 
not subject to the tax imposed by Section 609 of the Revenue Act of 
1932.—S. T. 662, XTI-17-6149 (p. 26). 

Tires—Distinction Between Tires and Imitations.—Advice is requested 
relative to the taxability of imitations of tires under Section 602 of the 
Revenue Act of 1932. 

The term “tire” is defined in Webster’s New International Dictionary 
as “A hoop or band forming the tread of a vehicle wheel.” It is be- 
lieved that this is the meaning which Congress intended by its use of 
the term. The term “vehicle” is defined as that in or on which any 
person or thing is or may be carried. In Stevenson v. United States 
Express Co., 221 Pa., 59, 70 Atl., 275, the court held that wheeled or 
rolling chairs are vehicles. In Conder v. Griffith, 61 Ind. App. 218, 111 
N. E. 816, the court held that ‘“‘a ‘vehicle’ is any carriage or conveyance 
used or capable of being used as a means of transportation on land. 
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It is held that a tire is a rubber hoop or band which fits or forms the 
tread for the wheel of any article which is capable of use as a means 
for transporting any person or burden, including molded tires as well 
as those made from rubber tiring. Small articles, commonly referred to 
as toys, but which are so constructed that they may carry a child 
are deemed to be vehicles, and tires therefor are taxable. An example 
of such a vehicle is a toy dump truck, 2 feet long and 10 inches high. 
upon which is mounted a seat so that a child may ride it. Examples of 
other vehicles are wheel chairs, tea tables, doll carriages, scooters, 
velocipedes, tricycles, baby walkers. bassinets, industrial trucks of either 
the push or motor-driven type. boy’s wagons, wheelbarrows, and similar 
articles. Tires attached to any of these vehicles are taxable. However. 
the term “vehicle” does not include imitations of vehicles which by their 
construction or design are not suitable as a means of transportation. For 
example, miniature toys of cast iron, tin, wood, or other material which 
are pulled with a string by children are not vehicles and tires therefor 
are not subject to tax. 

Tires which may be used both on vehicles and on articles which are 
not vehicles are nevertheless subject to the tax, even though they have 
this dual use.—S. T. 660, XII-17-6147 (p. 24). 

Tires Made in Part of Rubber.—The tax imposed by Section 602 of the 
Revenue Act of 1932 attaches to the manufacturer’s sales or use, aftet 
the effective date of the Act, of completely manufactured tires made 
wholly or in part of rubber. The tax on use attaches when such tires 
are placed upon the vehicle. Tires placed upon vehicles by the tite 
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manufacturer prior to the effective date of the Act are not subject to the 
tax imposed by Section 602. Tires placed for the first time upon a 
yehicle by the tire manufacturer after the effective date of the Act are 
subject to the tax regardless of the actual date of manufacture. 

Tires which are constructed so that by inserting a wire into a length 
of rubber tiring that ends may be fastened together are not completely 
manufactured before assembly, nor do they become taxable until the 
wire is inserted. The person who produces tires by so combining the 
wire and tiring is the manufacturer of the tire and is liable for the tax 
upon the sale or use thereof. ‘ 

The wire used in the manner indicated becomes an integral and neces- 
sary part of the tire and, consequently, the weight thereof should be 
included in computing the tax. In such a case if the wire were removed 
the article would not be a tire but would become merely a length of 
rubber tiring which the Bureau holds is raw material and not subject 

tax. 

The language of Section 602 of the Revenue Act of 1932 clearly war- 
rants the view that where wire is used in this type of tire both com- 
modities must be combined in computing the tax due. The tax_ is 
imposed upon “tires wholly or in part of rubber.” However, provision 
js made in the statute for the exclusion of metal rims and rim bases. 
It was a matter of common knowledge at the time this legislation was 
under consideration that pneumatic tires were almost invariably made 
with wire cables imbedded in the bead of such tires, and if Congress 
had intended to exempt the weight of such wire cables or the wire used 
in solid tires language indicating that intention would have been adopted. 

Wire, as such, is not subject to the tax but, as already indicated, 
where a niece of wire constitutes an integral part of a tire composed 
in part of rubber, the tax must be computed upon the total weight of 
the tire, including any such material as wire, staples, darts, clips, or 
other material or fastening device which forms a part of the tire or is 
required for its use. Where the length of rubber tiring is merely ce- 
mented to the wheel or to a metal rim, the weight of such wheel or rim 
should not be included in computing the tax, due to the fact that 
Section 602 of the Revenue Act of 1932 expressly excludes from the tax 
metal rims or rim bases.—S. T. 661, XII-17-6148 (p. 25). 










































The Deductibility of Expenses Incurred 
in Earning Tax-exempt Income 
(Continued from page 209) 







remainder of his ordinary and necessary expenses. 
The method of proration is to be used only where 
lak of proof makes it the necessary and proper 
method. 

This ruling accepts the decision of the court at 
its face value. It does not draw false and/or arti- 
ficial distinctions. Nor does it attempt to limit the 
holding to the disadvantage of the Treasury Depart- 
ment. 

However, apparently pressure was brought to bear 
upon the Department, and it immediately reversed 
its position again.’® In this ruling two propositions 
were stressed. First, that the denial of the deduction 
was unconstitutional under the holdings in the Na- 
tional Life Insurance Co. case** and in the Gehner 
case.’ Second, that there is a difference between 
salaries received from the state and interest on tax- 
exempt bonds because the former is exempt only by 
an implication of the Federal constitution while the 
exemption of the latter rests on a specific statutory 
provision. 

We have already dealt with the former argument.’® 
The second argument will not bear up under anal- 
ysis. The ruling states that courts are unwilling 
to extend the implication and that therefore a dis- 
tinction between the two kinds of income can be 
drawn. However, all that the unwillingness of the 
courts applies to is an extension of the kinds of 
payments from states, that shall be exempt. The 
very citation that the Department uses, Metcalf & 
Eddy v. Mitchell ®° shows this. The question there was 
whether the taxpayer held a state office with the 
4G, C. M. 10123, C. B. X-2, p. 254. This ruling follows immediately 


ater G. C. M. 9954 in Cumulative Bulletin X. 
"Supra, note 12. 


— ex rel. Missouri Insurance Co. v. Gehner, 281 U. S. 313 

























’See page 7. The Gehner case adds little to the holding of the 
‘ational Life Insurance Co. case. It applies the same principle of law 
‘0 a different set of facts. 
"269 U. S. 514. 
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result that his salary would be tax-exempt. But 
such a case does not go to what we might call the 
quality of the exemption. If it is once decided that 
certain payments from government agencies are tax- 
exempt it is immaterial whether the decision is based 
on a provision of the constitution or on a statute. 
Or to state it another way if certain income is tax- 
exempt because of a constitutional provision it is 
not more exempt because of an additional statutory 
provision. Exemption is a superlative; thare are no 
degrees of exemption. 


It is somewhat incomprehensible to find that the 
Treasury Department challenged the deductibility 
of expenses incurred in earning tax-exempt income, 
won in two courts, and then struggles vigorously 
to emasculate the decision by drawing tenuous dis- 
tinctions. It would seem that it is not for the Treas- 
ury to so limit a decision that taxpayers will be 
relieved of payments that are justly due. Certainly 


in a situation like this where the factual difference 
is so slight the burden might well be cast on the 
taxpayer to litigate the matter and get an ddjudica- 
tion in his favor if he can. Instead, the Department 
has surrendered without firing a gun. 


Court Decisions 


Supreme Court 


Payment of Taxes Under Protest—Amendments of Tax 
Claims.—The intention of Congress in amending Sec. 3226 
of the Revised Statutes, abolishing the necessity of pay- 
ment under protest as a condition to the recovery of taxes, 
was to remove the requirement of protest in any suit 
thereafter brought although the payment was made before 
the date of such amendment. 

Where a claim for refund gave notice of specific errors, 
statements as to income were subject to amendment in an 
amended claim filed after the expiration of the statute of 
limitations. U.S. v. Memphis Cotton Oil Co., 288 U. S. 62; 
U. S. v. Factors & Finance Co., 288 U. S. 89, followed.— 
U. S. Supreme Court in George Moore Ice Cream Company, 
Inc. v. J. T. Rose, Collector, No. 675. Oct. term, 1932. 
Reversing Circuit Court of Appeals decision, 61 Fed. (2d) 
605, which affirmed the decision of the District Court. 


Statute of Limitations——Collector’s action in applying, 
without authority from the taxpayer, a 1919 overpayment 
by the taxpayer against an additional tax due from a part- 
nership of which the taxpayer was a member, was errone- 
ous. Recovery is denied, however, as a tax because suit 
was brought more than five years after payment. There 
was no account stated that would start the limitation 
period anew where the taxpayer received no certificate of 
overassessment, the communications conceding the over- 
payment having been entirely within the Treasury Depart- 
ment.—U. S. Supreme Court in David Daube v. The United 
States. No. 634. Oct. term, 1932. Decision of the Court 
of Claims, 59 Fed. (2d) 842, affirmed. 


Appellate and Lower Courts 


Accounting Periods—Invested Capital—Where taxpayer 
on a fiscal-year basis filed returns on the basis of a calendar 
year and thereafter, on request of a revenue agent, sub- 
mitted to him amended returns on a fiscal-year basis for 
transmission to the Commissioner, such submission was 
not a filing of the return which started the running of the 
statute of limitations. 


Where taxes were paid on the basis of a calendar-year 
return for 1919, and taxpayer thereafter submitted a return 
for the fiscal year ended March 31, 1920, to conform to its 
accounting period, Commissioner is not bound to apply the 
overpayment on the calendar-year return against the tax 
due on the one for the fiscal year. Commissioner’s appli- 
cation of credit sustained. 
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Taxpayer is not entitled to include good will in investeq 
capital where it was not acquired by purchase or from 
earnings accumulated for the specific purpose—U, 5 
Circuit Court of Appeals, Sixth Circuit, in W. H. Hill Com. 
pany, by Union Guardian Trust Company, Receiver, v. Com. 
missioner of Internal Revenue. No. 6191. Decisions of 
Board of Tax Appeals, 22 BTA 1351 and 23 BTA 605. 


Basis for Gain or Loss.—Board of Tax Appeals erred jn 
refusing to permit the taxpayer to use as a basis for the 
loss sustained upon the sale in 1924 of 3,000 shares of Mis- 
souri Pacific Railroad Co. stock, received in reorganization 
in 1917, the original cost of the stock of the old company 
which was reorganized, decreased by the amount of the 
loss sustained in 1917 upon the transaction. Section 204 
(a) (6) of the 1924 Act prescribes this as the basis if the 
property was acquired upon an exchange described jp 
Section 203 (b) (2) of the 1924 Act which covers the 
exchange of stock or securities in one corporation solely 
for stock or securities in another corporation, both parties 
to the reorganization. Because cash was involved in the 
1917 transaction the Board held that it was not such a 
transaction as is covered in Section 203 (b) (2) of the 1924 
Act. The Court points out, however, that the stockholders 
received no cash, but, instead, paid $50 a share cash. It 
was held, therefore, that the exchange was made solely 
for stock or securities —U. S. Circuit Court of Appeals in 
The Securities Company v. Commissioner of Internal Reve- 
nue; Clinchfield Securities Company v. Commissioner of 
Internal Revenue. Board of Tax Appeals decision, 25 BTA 
446, reversed. 


Basis for gain on sale in 1929 of Missouri realty, acquired 
by plaintiff's transferors under a will of a decedent who 
died on December 4, 1914, is the value on the date of dis- 
tribution (July 12, 1929) to the plaintiff’s transferors. The 
property was devised by the decedent to trustees, the will 
providing that upon termination of the trust the estate 
should be divided and one share distributed to each of the 
then surviving children or their descendants, and that the 
legal title should not vest until such division, transfer, and 
delivery was made. “Under the statute and decisions of 
this State [Missouri], the decedent’s children, by the will, 
had only an equitable interest in the income from the 
property in trust, and acquired and had no further title or 
interest prior to the termination of the trust.” Lane et al. 
v. Corwin (CCA-2, Mar. 13, 1933) followed.—U. S. District 
Court, East Div., East. Jud. Dist. of Mo., in Anchor Realty 
& Investment Co. v. Louis J. Becker, Collector. No. 10,088. 


Basis of California property sold in 1923, acquired from 
a testamentary trust by two sisters in 1923 under the will 
of their mother who died in 1914, is the value in 1923 on 
the date acquired by the sisters, they having had only a 
contingent interest in the property prior to that time under 
California law. The will provided that the daughters 
should receive the property after the twenty-fifth birthday 
of the younger, the share to go to issue in case of the 
death of either or to other designated persons in case of 
death of both without issue—U. S. Circuit Court of Ap- 
peals, Ninth Circuit, in Marian B. Pringle v. Commissioner 
of Internal Revenue and Phillis B. Brunson v. Commissioner 
of Internal. Revenue. Nos. 6994 and 6995. Decision of 
Board of Tax Appeals, 26 BTA 362, reversed. 


Board of Tax Appeals—Jurisdiction.—Section 308 (e) of 
the Revenue Act of 1926, providing that the Board of Tax 
Appeals “shall have jurisdiction to redetermine the correct 
amount of the deficiency, even if the amount so redeter- 
mined is greater than the amount of the deficiency, notice 
of which has been mailed to the executor, and to determine 
whether any additional amount or addition to the tax 
should be assessed, if claim therefor is asserted by the 
Commissioner at or before the hearing or rehearing,” does 
not limit the Board to deficiencies as to returns filed under 
the 1926 Act, but it had power to assert additional tax as 
to the estate of a decedent who died June 26, 1924. “If 
such a contention were sound, and the Act of 1926 does not 
apply to the case at bar because it does not relate to 
deficiencies under the Act of 1924, there is no right of 
appeal to this court, for the right of such an appeal was 
first given in the Act of 1926.” 


Disposition of an application for a rehearing before the 
Board .of Tax Appeals is a matter resting in the soun 
discretion of the Board.—U. S. Circuit Court of Appeals, 
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Second Circuit, in Louis M. Weiller, Irwin R. Heilbroner, 
Herbert H. Maass and Helen W. Heilbroner, as Executors 
and Trustees under the Last Will and Testament of Louis 
Heilbroner, Deceased, v. Commissioner of Internal Revenue. 
Decision of Board of Tax Appeals, 18 BTA 1121, affirmed. 


Building and Loan Association Distributions——Payments 
made by a California building and loan association in 1921 
to 1926 to holders of “pass-book stock” and of “full-paid 
capital stock” were dividends and were not deductible as 
interest although paid at a fixed rate and although payment 
was required by statute so long as there were “net profits.” 
“* * * there is * * * neither in the certificates of stock, nor 
in the by-laws, nor in the local law, anything which would 
justify us in saying that a member of the association hold- 
ing these shares was * * * in the position of creditor of the 
association.”—Court of Appeals of the District of Columbia 
in Fidelity Savings & Loan Association v. David Burnet, Com- 
missioner. No. 5719. 


Business Expense.—Deduction as an ordinary and neces- 
sary business expense is allowed as to expenditures incurred 
in 1926 by petitioner in printing, publishing, and advertising 
the writings of Joanna Southcott, even though the expenses 
greatly exceeded the income, where the evidence showed 
that the petitioner gave her time exclusively to the sale of 
the books and that she believed that a profit would eventually 
be realized. “To hold [as did the Board] that the legal 
test of whether or not an occupation constitutes the doing 
of business, depends on whether it is profitable or has 
prospects of being profitable, is too restrictive an interpre- 
tation of the Revenue Act. * * * The proper test is not the 
reasonableness of the taxpayer’s belief that a profit will be 
realized, but whether it is entered into and carried on in 
good faith for the purpose of making a profit, or in the 
belief that a profit can be realized thereon, and that it is 
not conducted merely for pleasure, exhibition, or social 
diversion.”"—Court of Appeals of the District of Columbia 
in Hugenia S. Doggett v. David Burnet, Commissioner of In- 
ternal Revenue. No. 5603. Decision of the Board of Tax 
Appeals, 23 BTA 744, reversed. 


Capital Net Loss.—Loss on sale of stock in 1927 for $4, 
which was acquired in 1924 for $30,000, is a capital net loss 
even though no capital gain was realized in that year, and 
the tax for 1927 must be computed in accordance with Sec- 
tion 208 (c) of the Revenue Act of 1926. [Accordingly, 
disallowance by the Commissioner of the capital loss of 
$29,996 from gross income for 1927 is approved.J]—U. S. 
Circuit Court of Appeals, Eighth Circuit, in George F. Piper, 
Jr. v. Levi M. Willcuts, Collector. No. 9533. District Court 
decision, 55 Fed. (2d) 397, affirmed. 


Cigarette Tax under Sec. 1002 of the Revenue Act of 
1918.—Special tax on cigarettes levied under the provisions 
of Section 1002 of the Revenue Act of 1918 is held not to 
have been an export tax in so far as the tax was collected 
on cigarettes subsequently exported, but was a special busi- 
ness tax imposed upon the manufacturer. Recovery is de- 
nied—U. S. District Court, Dist. of N. J., in Liggett & Myers 
ae Co., Inc. v. United States. Action at Law. No. 

-1016. 


Claims for Refund of Taxes.—Claim as basis of suit for 
recovery of tax was not sufficient where the claim sought 
to have the profit from the 1918 sale of a business com- 
puted on the installment basis, and the suit was based on 
the ground that the profit from the sale was not realized 
until after the basis of the property sold had been recov- 
ered, the four notes due in 1919, 1920, 1921, and 1922, having 
been nonnegotiable and therefore not having had a fair 
market value in 1918. Two dissents, with one dissenting 
opinion—U. S. Court of Claims in H. G. Ferguson v. The 
United States. No. L-82. Judge Williams concurs in a dis- 
senting opinion presented by Judge Littleton. 
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Timely refund claim stating as grounds that the taxpayer 
was entitled to the amount claimed, if all its claims then 
pending with the Treasury Department in connection with 
protest filed after notice of an additional tax were to be 
allowed, is sufficient basis for suit as to the five items set 
forth in the protest. New grounds in a second claim filed 
after Commissioner’s rejection of the first claim, and after 
the statutory period for filing a new claim had expired, 
will not be entertained in the suit though some of them 
may have been mentioned orally in conferences with the 
department.—U. S. Court of Claims in Lowber Gas Coal Co. 
v. The United States. No. L-489. 


Closing Agreements.—Absence of consideration does not 
alter the conclusive and binding effect of a closing agree- 
ment made pursuant to Sec. 606 of the 1928 Act. The law 
of contracts is not the guide in such cases. “We are dealing 
with acts, the legal significance of which may be arbi- 
trarily stated by Congress so long as there is no constitu- 
tional conflict.” 


Closing agreement approved by the Acting Secretary of 
the Treasury is binding under Sec. 606 of the 1928 Act. 
“T have been able to find no authority, and none has been 
cited, which would justify the contention that the acting 
head of an executive department may not discharge the 
duties of Government delegated to or imposed by law upon 
the titular head of that department.”—U. S. District Court, 
District of Rhode Island, in William F. Perry et al., Trustees, 
aa A. Page, Collector of Internal Revenue. Law No. 


Corporations—Pennsylvania “Bonus” Payment by Cor- 
porations Distinguished from a Tax.—So-called “bonus” 
exacted from corporations by the State of Pennsylvania 
for the privilege of increasing authorized capital stock is 
not a tax, and does not constitute an allowable deduction 
in computing taxable net income under Section 234 (a) (3) 
of the 1926 Act providing for the deduction of “taxes paid 
or accrued within the taxable year.”—U. S. Circuit Court 
of Appeals, Third Circuit, in The United Gas Improvement 
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Company v. Commissioner of Internal Revenue. Nos. 5022, 
5023. March term, 1933. Decision of Board of Tax Ap- 
peals, 25 BTA 1382, affirmed. 


Dividends.—(See Liquidating Dividend.) 


Evasion of Income Tax by Accumulation of Excessive 
Surplus.—A holding corporation, practically all the income- 
producing property of which consisted of corporate stocks 
and securities, is held to have been formed and availed of 
for the purpose of preventing the imposition of the surtax 
upon its stockholders by permitting its gains and profits 
to accumulate instead of being distributed. The Commis- 
sioner’s action in assessing an additional tax of 50 per cent 
of the net income for 1924, 1925, and 1926, under section 
220 of the 1924 and 1926 Acts is approved. At the time 
of the holding corporation’s organization its principal stock- 
holder transferred to it all of his stock in the Milwaukee 
Journal Company just before the latter distributed a special 
dividend which, upon being received and kept by the hold- 
ing company, was nontaxable to it, the surtax as to the 
stockholder on that dividend and on those of subsequent 
years thus having been avoided. 


Whether regarded as a tax or a penalty, the section of 
the law imposing the additional 50 per cent tax is not 
violative of the Tenth Amendment to the Constitution, 
inasmuch as it does not usurp a power reserved to the 
States in regulating corporations. “The section was en- 
acted as a necessary aid to the effective enforcement of 
the powers clearly within the power of Congress.” Nor 
is it violative of the due-process clause of the Fifth Amend- 
ment in taxing undistributed profits, which Congress may 
not compel corporations to distribute, or in taxing the 
interest on Liberty bonds, which would be subject to surtax 
if held by an individual owner.—U. S. Court of Claims in 
Williams Investment Co., a Corporation, v. The United States. 
No. L-307. 


Federal Estate Tax.—Refunds of estate taxes under sec- 
tion 3228 Revised Statutes, providing that claims must be 
presented within four years after payment of the “tax, 
penalty or sum” are not limited to the amount paid within 
the four years. The phrase is construed to mean that 
payment of the total tax is not made or completed until 
the final payment is made. Therefore, the entire amount 
of a conceded overpayment should be refunded, where the 
claim was filed within four years after payment of the last 
installment. Here, the final installment was paid on April 
16, 1926, and claim for refund was filed on August 2, 1929. 
The decision of the Court of Claims in Hills v. U. S., 55 
Fed. (2d) 1001, holding as above, appears to have been 
sanctioned by Congress by its amendment (Sec. 810 (d) of 
the Revenue Act of 1932) of Section 3228 R. S. to provide 
that other amendatory provisions of the 1932 Act “shall 
not bar from allowance a claim for refund filed prior to 
the enactment of this Act which but for such enactment 
would have been allowable.”—U. S. District Court for the 
Territory of Hawaii in Alfred K. Magoon, Marmion M. Ma- 
goon, John Henry Magoon, Eaton H. Magoon, Trustees under 
the Will and of the Estate of Bernhard R. Banning, Deceased, 
v. United States of America. Civil No. 247. 


Fire Insurance Companies—Tax Status of Reserve for 
Unearned Premiums Released for Dividends and Other 
Purposes.—Full amount of the net decrease in reserve for 
unearned premiums of a fire insurance company during 
each of the years 1921 and 1925 represents income for the 
year regardless of the methods of bookkeeping by which 
the reserve was created in a prior year by transfers from 
surplus and nontaxable income. By its very nature, the 
reserve represents premiums received and held in abeyance, 
which, when released from the reserve as earned, are to 
be included in gross income. 


“Adhering to the earned premium method of computing 
profits and losses, as we do, the case resolves itself into 
an effort to carry 1920 losses forward as an offset to income 
earned in 1921. Income taxes are assessed on an annual 
basis, and the year is the unit. Congress has, in a limited 
way, made provision for such carry-over, but that statute 
is not here involved; in fact, the commissioner allowed 
petitioner credit under that statute for the year 1925. A 
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hardship results in many instances from taking the year 
as a unit; but some unit must be taken, and alleviation of 
the hardship is for Congress and not the courts.”—J, § 
Circuit Court of Appeals, Tenth Circuit, in Utah Home Fire 
Insurance Company v. Commissioner of Internal Revenye 
No. 717. Jan. term, 1933. Decision of Board of Tax Appeals 
24 BTA 225, affirmed. , 


Indians—Application of Income Tax.—Taxpayer, a fy] 
blooded Creek Indian, inherited lands from her son. Part 
of the land was “homestead” and part was “surplus” land. 
On executing oil leases of the land in 1922 taxpayer re- 
ceived bonuses on both classes of land. The court, in con- 
struing the applicable law, holds that the bonus received 
on the lease of the homestead land was not income subject 
to tax.—U. S. Circuit Court of Appeals, Tenth Circuit, in 
Lucinda Pitman v. Commissioner of Internal Revenue. No, 
745. Jan. term, 1933. Reversing in part the decision of 
the Board of Tax Appeals, 24 BTA 244. 


Installment Sales—Income from Revocable Trust.—En- 
tire amount received in 1923 as an installment payment on 
a sale made in 1918 is held income in 1923. As the con- 
sideration was based on indeterminate future operating 
profits no gain resulted from the sale until after recovery 
of the basis. “The finding of the Board of Tax Appeals 
* * * amounts in effect to a finding that petitioner had 
theretofore recovered his capital investment * * * and the 
stipulation of facts supports that finding.” Therefore the 
entire receipts of 1923 were taxable. 


Income received in 1923 by a trustee under a revocable 
trust was taxable to the grantor, the income at all times 
being under his control by reason of his power of revoca- 
tion—U. S. Circuit Court of Appeals, Ninth Circuit, in 
Thomas A. O’Donnell v. Commissioner of Internal Kevenue. 
No. 7002. Decision of Board of Tax Appeals, 25 BTA 956, 
affirmed. 


Interest on Delinquent Taxes.—Judgment for recovery 
on a bond given to obtain an extension of time for payment 
of 1920 tax, the condition of the bond being the payment 
of the tax, penalty and interest mentioned in the recital, 
should have included interest at 1 per cent a month rather 
than at 0.5 per cent a month, pursuant to the provisions 
of Section 250 (e) of the 1918 Act. Acceptance of the bond 
in 1923 was not such an extension of time for payment of 
tax as would by statute make the 0.5 per cent a month rate 
applicable—U. S. District Court, W. Dist. of Penn., in 
United States of America v. Charles H. Clark and National 
Surety Company, a New York Corporation. No. 6341 Law. 


Interest on Tax Deficiencies—Recovery.—lInterest on a 
1921 tax deficiency is held not recoverable where it was 
not on the original assessment list but was added thereto 
by the Collector and paid by the taxpayer before the ex- 
piration of the statutory assessment period and was subse- 
quently assessed by the Commissioner after the assessment 
period in an “attempt to validate a previously unauthorized 
collection.” “The amount sued for was * * * the collection 
of a sum legally owed the Government under the tax stat- 
utes.” Section 607 of the 1928 Act, providing that any 
interest “assessed or paid” after the expiration of the 
period of limitation shall be considered an overpayment 
and shall be credited or refunded, should not be construed 
to permit recovery in this case——U. S. Circuit Court olf 
Appeals, First Circuit, in Crompton & Knowles Loom Works 
v. Thomas W. White, Collector. No. 2761. Oct. term, 1932. 
Decision of lower court affirmed. 


Liquidating Dividend.—Liquidating dividend is held to 
have been received in 1920 and not in 1919, where a cor- 
poration transferred its assets to its stockholder immedi- 
ately after the close of business which business was carried 
on until midnight of December 31, 1919. The purported 
sale by the corporation to the taxpayer by taking his note 
for the value of the assets can not be recognized as re- 
lieving him from taxation upon the liquidating dividend. 
—U. S. Court of Claims in John M. Cook v. The United 
States. No. H-440. 


Losses.—Losses sustained by a corporation in the years 
1914 to 1923 were not deductible in the returns of certain 
individuals, who were stockholders and also members of 4 
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partnership, even though the corporation was conducted as 
, department of the partnership. Nixon v. Lucas, 42 Fed. 
(2d) 833 followed. Neither were advances made by the 
partnership to the corporation during the taxable year de- 
ductible as losses, not having then been charged off by the 
partnership or ascertained to be worthless. The contention 
that the corporation was acting as agent for the partner- 
ship is not borne out by the evidence.—U. S. District Court, 
So. Dist. of New York, in Margaret A. Jamison and Martha 
A. Jamison, Individually and as Surviving Executrices of the 
Estate of Christina Arbuckle, Deceased, v. William H. Ed- 
wards, formerly Collector of Internal Revenue for the Second 
District of New York. Same v. Frank Collis Bowers, as 
Executor of the Last Will and Testament of Frank K. Bowers, 
Deceased, Collector of Internal Revenue, etc. Same v. John 
Z. Lowe, Jr., formerly Collector of Internal Revenue, etc. 
Margaret A. Jamison and Martha A. Jamison, Individually 
and as Administratrices of the Estate of Catherine A. Jamison, 
Deceased, v. William H. Edwards, formerly Collector of In- 
ternal Revenue for the Second District of New York. Same 
v. Frank Collis Bowers, as Executor of the Last Will and 
Testament of Frank K. Bowers, Deceased, Collector of In- 
ternal Revenue, etc. Same v. John Z. Lowe, Jr., formerly Col- 
lector of Internal Revenue for the Second District of New 
York. Law 47—pp. 228, 231, 232, 229, 230, and 233. 


Magazine Circulation Costs—Capital Costs Differentiated 
from Current Expenses.—Expenditures in 1922 and 1923 for 
obtaining new subscriptions to petitioner’s magazines should 
be allocated between expense and capital according to the 
number of such subscriptions required to replace expira- 
tions and cancellations during the year and the number 
by which circulation structure is increased. The cost of 
supporting the circulation structure is an ordinary and 
necessary expense but the cost of establishing it must be 
charged to capital, and may not be amortized over the 
term of the subscriptions.—U. S. Circuit Court of Appeals, 
Eighth Circuit, in Meredith Publishing Company, Successor 
to Successful Farming Publishing Company, v. Commissioner 
of Internal Revenue. No. 9485. March term, 1933. Board 
of Tax Appeals decision (Successful Farming Publishing 
Co.), 23 BTA 150, affirmed. 


Nonresidents, Taxation of.—An ancillary administrator 
in the United States of a nonresident estate made distribu- 
tion of income of the estate in 1929. This included income 
of the estate earned in 1928, and he claimed a deduction on 
the 1928 return of the amounts credited to the beneficiaries 
in that year though not distributed until the following year. 
The court holds that in view of a claim pending against 
the estate in 1928 which might have affected the right of 
distribution in that year, the amounts were not “credited,” 
as that term is used in Section 162 (c) of the 1928 Act, and 
therefore were not deductible by the estate. 


Certain property situated in the United States and be- 
longing to a German citizen was seized by the Alien Prop- 
erty Custodian in 1918. The alien died in December, 1918. 
In 1928, the Alien Property Custodian returned the prop- 
erty to the ancillary administrator of the decedent’s estate 
in the United States. On the sale of the property in 1928 
the basis for gain or loss was the value of the property at 
the date of the decedent’s death in 1918 and not when 
received from the Alien Property Custodian in 1928— 
U. S. Circuit Court of Appeals, Second Circuit, in Com- 
missioner of Internal Revenue v. Marshall Stearns, Ancillary 
Adm., Estate of Carl Richard Hieronymous, Deceased. De- 
cision of Board of Tax Appeals, 24 BTA 269, reversed on 
the first issue. 


Recovery by the Government of Erroneous Refunds and 
Interest Paid on Same.—Section 610 of the 1928 Act, limit- 
ing recovery by the Government of erroneous refunds pre- 
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viously made by it to those payments made within two 
years before bringing of suit, applies also to the interest 
paid by the Government on the refund. Though the pay- 
ment of the interest did not constitute the repayment of 
money actually received from the taxpayer, the payment 
was a refunding of loss to the taxpayer of the use of the 
tax it had paid —vU. S. District Court, West. Dist. of Mich., 
So. Div., in United States of America v. Steel Furniture Com- 
pany (now Irving Seating Company, a Corporation). No. 6918. 


Recovery of Taxes.—The question of a right to recover 
taxes can be best answered in the light of the developed 
facts, and the law should be determined at the trial and 
not on a question of pleadings. “The demurrer interposed 
asked us to rule as a question of pleading what are really 
trial questions. The plaintiff may or may not be able to 
support the claim made, but this does not justify a denial 
of the right to a trial.”—U. S. District Court, East. Dist. 
of Pennsylvania, in Joseph Carson and Fidelity-Philadelphia 
Trust Company, Executors under the Will of Anne W. Pen- 
ly United States of America. June term, 1930. No. 
15,560. 


Royalties to Assignor of Oil and Gas Lease—Application 
of Income Tax.—Where certain oil and gas leases were 
transferred to the petitioner by assignments in 1921 in con- 
sideration for a certain amount of money to be paid by 
petitioner partly in cash and partly out of oil and gas as 
produced from the leased property, it is held that the royal- 
ties paid to the assignors as deferred payments in 1923 
constituted taxable income to the petitioner and also repre- 
sented capital transactions not deductible as expenses.— 
U. S. Circuit Court of Appeals, Eighth Circuit, in Comar Oil 
Company v. David Burnet, Commissioner of Internal Revenue. 
No. 9532. March term, 1933. Decision of Board of Tax Ap- 
peals, 24 BTA 688, affirmed. 


Statute of Limitations——Two-year period for bringing 
suit was not extended, after the Commissioner had rejected 
the claim, by a request for reconsideration, as a result of 
which the Commissioner re-examined the files of his own 
office and reviewed the papers, after which he concluded 
that there was no basis for reopening the case and so noti- 
fied the taxpayer.—U. S. Court of Claims in Ford Motor 
Company, a Corporation, to the Use and Benefit of Jewel Tea 
Co., Inc., a Corporation, v. The United States. M-102. 


Suits to Recover Taxes—Actions Against Collectors.— 
(1) An action against an Internal Revenue Collector (still 
in office) under subdiv. 5, sec. 41, tit. 28, U. S. Code, for 
recovery of taxes illegallv collected, must be brought against 
him in his private capacity as an individual, such action 
being personal against such collector and not against him 
in his official capacity or against the office. 


(2) A suit against “A. H. Tarleton, Collector of Internal 
Revenue,” the petition in which is framed substantially as 
for money had and received and seeking recovery of taxes 
allegedly illegally collected under color of office, is an 
action against Tarleton individually, the words “Collector 
of Internal Revenue” being merely words of identification. 


(3) Such action is based upon the theory of an implied 
promise to pay back moneys illegally demanded and paid 
under compulsion; and a petition reciting facts constituting 
a cause of action “circumstantially with the view to proof” 
and containing recitals in the usual and accepted form of 
modern pleading for a declaration for moneys had and 
received, but without employing the fictitious allegations 
of the old common law counts, fully satisfies the require- 
ments of the Federal practice and of the local Hawaiian 
practice which, under the Federal Conformity Act (Sec. 
724, Title 28, U. S. C.), must be substantially followed.— 
U. S. District Court, Territory of Hawaii, in E. H. Wode- 
house and J. L. P. Robinson, Trustees under the Will and of 
the Estate of Mary E. Foster, deceased, et al., v. A. H. Tarle- 
ton, Collector of Internal Revenue for the District of Hawaii. 
Law No. 301. 


Trusts.—-Where all the facts indicate that a common law 
trust succeeding a partnership treated its business as com- 
mencing on February 15, 1919, it is held to have been in 
business as a common law trust from that date, notwith- 
standing the fact that the declaration of trust was not 
signed or acknowledged by the principal shareholder, one 
of five trustees, until August 22, 1919. Under the circum- 
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stances, 1920 taxes paid by such shareholder are not re. 
fundable on the theory that a partnership existed until 
August 22, 1919.—U. S. District Court, Dist. of Vermont, 
in George A. Dascomb v. James E. Kennedy, Collector of 
Internal Revenue. No. 661. 

Waivers—Statute of Limitations—Unlimited waiver of 
the statutory assessment and-collection period for 1909 to 
1917, executed in 1922, did not expire on April 1, 1924 
(named by the Commissioner as the expiration date of all 
1917 unlimited waivers) as to any year except 1917. The 
waiver was in legal effect a separate waiver as to taxes for 
each of the years therein mentioned. The Commissioner 
did not wait an unreasonable length of time to assess taxes 
for 1911 to 1916 where he made the assesments in 1926 
within three years and five months after execution of the 
waivers. 


It is permissible for the Commissioner to credit against 
additional taxes due for 1911 and 1912, under the excise 
tax of 1909, an overpayment of income taxes for 1917, under 
section 284 of the 1926 Act.—U. S. Court of Claims in Revere 
Copper & Brass, Inc. (a Corporation) ; R. B. & C. Stockholders, 
Inc. (a Corporation in Dissolution), and Barton Haselton, 
Jesse J. Armstrong, Howard D. Wolfe, James J. Russell, 
Leslie A. Wiggins, Franklin A. Ethridge, Sr., Watkyn W. 
Perry, Walter B. Johnson, and Robert F. Hubbard, as Trus- 
tees in Dissolution of R. B. & C. Stockholders, Inc., v. The 
United States. No. M-274. 


Where an Illinois statute provided that liability of a 
corporation incurred previously to its dissolution shall exist 
for two years after its dissolution, a waiver executed after 
such two year period is ineffective to extend the statute of 
limitations for assessing the tax against the corporation, 
—U. S. Court of Claims in A. J. Bates Company, Sole Stock- 
holder of A. J. Bates Chicago Company, Dissolved, v. The 
United States. M-337. 


Sidelights on Intergovernmental Exemptions 
(Continued from page 214) 


event the Congress would be. acting solely by virtue 
of the taxing power given by Clause 1; and the case 


would seem precisely parallel to the sales tax deci- 
sions. 


Apparent inconsistencies such as those mentioned 
could no doubt be multiplied, for the tendency seems 
away from rather than toward a crystallization of the 
principle, such as would aid clarity of thought. The 
passing merely from precedent to precedent in treat- 
ing each new case as “just another tax case” seems 
to lead, through the piling of distinction upon dis- 
tinction, but from uncertainty to more uncertainty. 
The implied exemption of governmental instrumen- 
talities rests in the last analysis upon basic ques- 
tions of polity concerning which the attitude of the 
people and the authorities has not been without 
change during our history. How much of our con- 
fusion of thought on the subject may be the result 
of a departure from fundamentals somewhere along 
the line of precedents could be ascertained only by 
an examination of the problem anew. This, of 
course, would carry the inquiry back of McCullough 
v. Maryland, 4 Wheat. 316, and might throw a dif- 
ferent light upon that case, as well as others based 
on it. There is, for instance,‘a suggestion in one of 
Justice Holmes’ dissenting opinions ** that the lack 
of clearness may, in part at least, be due to the ac- 
ceptance as law, of oft repeated dicta from Mar- 
shall’s opinion in that case. Indeed the use of the 


terms “discriminatory” and “non-discriminatory” in 
some of the more recent cases, is a hint that the 


% Panhandle Oil Co. v. United States. 
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court is already of the opinion that McCullough v. 
Maryland has in some degree been misapplied, for 
the tax in that case was discriminatory.*® At any 
rate, however rigidly the doctrine of stare decisis- 
might be applied, a complete re-examination could 
hardly fail to narrow the confusion. 


The Interstate Commission on Conflicting 
Taxation 
(Continued from page 220) 


Subcommittee on Double Taxation; and Represen- 
tative Frank Crowther, of New York, member of 
the House Committee on Ways and Means. The 
Treasury Department was represented by Benja- 
min H. Barthalow, special assistant to the Secretary 
of the Treasury in matters of legislation; and the 
Department of Commerce by Messrs. C. J. Hunkin 
and Walter Jaeger. The Federal conferees also in- 
cluded L. H. Parker, chief of staff of the Joint Com- 
mittee on Internal Revenue Taxation and C. F. 
Stam, counsel for the same committee. 


Representing the Interstate Assembly, in addition 
to the members of the Interstate Commission on 
Conflicting Taxation, were Henry F. Long, com- 
missioner of Corporations and Taxation of Massa- 
chusetts; Leon D. Metzger, secretary of Revenue 
and Finance of Pennsylvania; and C. H. Morrissett, 
tax commissioner of Virginia. 


In presenting the recommendations of the Com- 
mission, Chairman Mastick stressed the need of set- 
ting up machinery which would establish a continuing 
contact between representatives of the Federal Gov- 
ernment and of the states for the cooperative solution 
of their joint tax problems. Senator Harrison, in 
reply, said that he was in complete sympathy with 
the objectives of the Commission and in general 
agreement with its preliminary recommendations, 
especially the one relating to the repeal of the Fed- 
eral gasoline tax at the end of the next fiscal year. 
Mr. Belknap, speaking for the Commission, urged 
that the Senate Committee on Finance put itself on 
record in regard to this latter point, and Senator 
Harrison agreed to cooperate toward that end. 


The first joint conference of Federal and state 
legislators has thus far been productive of two tan- 
gible results. In its report of May 1, accompanying 
the bill to extend the Federal gasoline tax for an- 
other year (H. R. 5040), the Senate Committee on 
Finance endorsed the recommendation of the Inter: 
state Commission on Conflicting Taxation in the fol- 
lowing definite language: 

Your committee is of the opinion that the gasoline tax 
should be reserved for the states after June 30, 1934.2 

From the long-time point of view, the most important 
tesult of the conference came on May 3, when the 
senate Committee on Finance authorized its chair- 
man to appoint a subcommittee of five members to 
join with a like group from the House Ways and 
Means Committee and a committee representing the 


a 


*E. g. Wilcutts v. Bunn, 282 U. S. 216. Fox Films Corp. v. Doyal, 


Supra, 
"73d Congress, Ist Session, Senate Report No. 58, p. 1. 
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several states in a cooperative effort to establish a 
basis for eliminating Federal-state tax conflicts. 
The chairman of the new Senate subcommittee is 
Senator King, of Utah. The other members are 
Senator Barkely, of Kentucky; Senator Byrd, of 
Virginia; Senator LaFollette, of Wisconsin; and 
Senator Reed, of Pennsylvania. 


In announcing the action of the Senate Commit- 
tee on Finance, Chairman Harrison recited the his- 
tory of the movement initiated by the Interstate 
Assembly. He explained that by appointing a sub- 
committee on double taxation from the Senate Fi- 
nance Committee it would be possible to have for 
both branches of Congress a group which would be 
thoroughly familiar with the subject and which 
would be able to cooperate with the states in pro- 
posing plans for the improvement of our taxing sys- 
tem. “On account of the dual character of our 
government,” he added, “it is quite obvious that 


more can be done through cooperation than by di- 
rect legislation.” 
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New Tax Publications 


State Grants—In—Aid in Virginia. By Tipton Ray 
Snavely, Ph.D., professor*of economics, University of Vir- 
ginia; Duncan Clark Hyde, Ph.D., associate professor of 
economics, University of Virginia; and Alvin Blocksom 
Briscoe, Ph.D., assistant professor of economics, Bucknell 
University. Published by The Century Company, 353 
Fourth Ave., New York. 244 pages. Price $2.50. 


This interesting study comes at an opportune moment, 
when the cost of government and the raising of revenue to 
meet that cost are in the forefront of the problems which 
are most in the public mind. It is an impassionate, factual 
account of the financial activities of the state and local 
governments in the Commonwealth of Virginia. Few states 
have affected such wide and sweeping changes in matters 
of fiscal policy as has Virginia within the brief period cover- 
ing three administrations. Still fewer states have so con- 
certedly committed themselves to the serious consideration 
of state progress from the standpoint of fiscal reform. A 
discussion, therefore, of Virginia’s unique financial struc- 
ture and activities as they are today is of special interest 
and significance. 


No general thesis dominates the tenor of the study, which 
is primarily a statement of fact, based upon statistical dem- 
onstration. Over 140 tables, prepared with the utmost care 
from official records, illuminate the text by showing the 
practical functioning of the more important fiscal activities 
of the government of the State and its political subdivisions. 


Supplementing the factual discussion are sufficient his- 
torical data to make clear the evolution of Virginia’s tax 
system, which in comparison to the practices in other states 
seems more nearly to approach the ideal; and a suggestive 
chapter devoted to concrete recommendations for dealing 
with the problems of rates and administrative procedures in 
Virginia which remain to be solved satisfactorily. 


Wills, Executors, and Trustees. By William J. Grange, 
member of the New York Bar; Walter A. Staub, C.P.A., of 
Lybrand, Ross Bros. & Montgomery; and Eugene G. Black- 
ford, vice-president (Trust Department) Brooklyn Trust 
Company. Published by The Ronald Press Company, 15 
East 26th St., New York, N. Y. 844 pages. Price $7.50. 


In this book is brought into one volume a diversity of 
information on the law, accounting and taxation of estates 
and trusts that, in so far as available at all, has been obtain- 
able only from many sources. The volume is divided into 
six parts, summaries of which follow. 


Part I—The Law of Wi'ls and Intestacy—covers the 
nature and disposition of property by means of gifts inter 
vivos, wills, and descent and distribution. Numerous sug- 
gestions are made with respect to the preparation and exe- 
cution, alteration and revocation, forms, and clauses for 
special purposes, of wills. The discussion is general and 
contains much practical and helpful information with 
regard to the drawing and execution of wills. 


Part [1I—Administration of Estates—is a comprehensive 
discussion of the topic from many angles, such as the pre- 
liminary duties of administration and the procedure and 
practice in probating and contesting wills, the appointment, 
powers, duties and liabilities of executors and administra- 
tors, including the taking possession of assets; making in- 
ventories and appraisals; care and investment of funds; 
assembling and paying debts; selling, mortgaging and leas- 
ing property; delivery and payment of legacies; setting up 
of trusts; employment of counsel; and accounting and dis- 
charge. Also included in this part are chapters covering 
partnership interests as parts of decedents’ estates; the 
appointment, duties and powers of guardians; the renunci- 
ation, resignation or revocation of authority of executors or 
administrators and their compensation as allowances or 
commissions. Probate and administration forms which are 
used in the New York Surrogate courts are given and the 
procedure in those courts is and as the basis for the dis- 
cussion on the above topics. The general principles, how- 
ever, are applicable in many of the other states. New York 
practice and procedure is uniformly respected and not in- 
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frequently followed when questions theretofore undecided 
arise in the various states unless, of course, the statutes 
are irreconcilable. 


Part I1I—Trusts and Trustees—covers the nature and 
origin, classification, purposes and creation of trusts; also 
the appointment and tenure, powers, duties and liabilities 
of the trustee with regard to the management of property, 
investments, accountings and settlements, and the termina- 
tion of the trust and final distribution of the assets. Special 
types of trusts, such as spendthrift, life insurance, etc., are 
covered, and public or charitable trusts are discussed with 
suggested forms and clauses to accomplish special purposes, 
A discussion of the rights of beneficiaries, allocation and 
apportionment of principal and income, compensation, etc., 
is also included. 


Part IV—Accounting for Estates and Trusts—includes 
specific as well as general instructions and suggestions for 
fiduciary accounting and reproduces many forms which 
have been tested and found practical for large and small 
trusts. The subject is covered in detail and should be in- 
valuable to those entering the fiduciary field who are not 
presently operating an accounting system which is entirely 
satisfactory. 


Part V—Banks and Trust Companies as Fiduciaries—is a 
statement of the historical development of trusts and the cor- 
porate fiduciary or trust company, and includes a resume 
of the services rendered with some suggestions as to the 
practice and procedure in rendering such services. 


Part VI—Taxes Affecting Estates and Trusts—includes 
a very general discussion of the methods used by the states 
in collecting death taxes. The treatment is general, of 
necessity, due to the lack of uniformity in the statutes of 
the various states. The Federal taxes affecting estates and 
trusts are treated in detail, including the estate tax, the gift 
tax and the income tax. The discussion of these taxes is 
comprehensive and sets out much valuable information in 
clear and concise terms. 


While much of the material included is elemental, the 
book should be of great value to those who are not entirely 
familiar with the subjects treated, and specialists in the 
subjects will find many valuable. suggestions and practical 
pointers in matters of procedure. 


The Stimulation of Industry Through 
Tax Exemption 
(Continued from page 226) 


increase of 17 per cent. The greatest manufacturing 
development evidently occurred in the states not 
granting exemption favors. 


A comparison of the development of manufactur- 
ing in Pennsylvania, where exemptions are prev- 
alent, with that in Massachusetts, New York, and 
Ohio, where exemption favors do not exist, likewise 
fails to establish a case for exemption. Value added 
by manufacture increased, between 1904 and 1927, 
268 per cent in Pennsylvania, 229 per cent in Massa- 
chusetts, 303 per cent in New York, and 443 per cent 
in Ohio. Net incomes of manufacturing corpora- 
tions, between 1917 and 1927, declined 67 per cent in 
Pennsylvania, 78 per cent in Massachusetts, 13 per 
cent in New York, and 61 per cent in Ohio. 


It may be well to consider the changes that have 
occurred within a given state after the adoption o! 
a liberal exemption policy to attract manufacturing 
establishments. Georgia adopted a law providing 
tax favors to manufacturers in 1923.1 Using the 
value for 1904 as 100, the index number of value 
added by manufacture was 375 in 1919, 204 in 1921, 
330 in 1923 (the year when favors to manufacturers 


= (Continued on page 244) 
188 See Table IV. 
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We Recommend— 


The following loose leaf law Services, always up to date, as the complete and continuing 
answers to the vital problems presented by the Administration’s Relief and Recovery Program. 












Industri al ( FEDERAL TRADE REGULATION SERVICE—A 


two-volume Service reporting all industrial control 






and recovery legislation such as the Federal Indus- 

Control trial Control Bill, Oil Control Bill, etc., in addition to 
full reports on the basic Clayton and Sherman Anti- 

Laws trust Acts and the Trade Commission Act and related 


laws on the subject of federal regulation of trade. 
The Service, now in its eighteenth year, and complete 
from the beginning to date, with continuing reports 
to May 1, 1934, is priced at $35. 

















STOCKS AND BONDS LAW SERVICE—The onl 

Federal - complete reporter on Blue Sky law (urctedien 
*,° all the state laws, regulations, rulings and decisions, 
Securities which will constitute the “Experience Table” for the 
new Federal Act), excellently arranged, with new 

Act divisions for coverage of the new Federal Securities 


Act for which the first rulings are already reported. 
In three volumes. Price, with continuing Service for 
two-year period ending January 1, 1935—$60, pay- 
able $30 on installation and $30 January 1, 1934. Or, 
Federal volume only at $30, payable $10 on installa- 
tion and $20 January 1, 1934. 


‘(2 FEDERAL RESERVE ACT SERVICE for everything 

New under that Act specifically. A complete reporter on 

° the Federal Reserve System since the beginning of the 

Banking Federal Reserve Board. Special price of $24 for the 
next twelve months. 

Laws BANKING AND TRUST COMPANY SERVICE for 


banking generally, including the National Bank Act, 
annotated, and the Federal Reserve Act and regula- 
tions. A five volume Service—$50-to December 31, 
ao payable $35 on installation and $15 in January, 
1934. 

















Th e 2 INFLATION LAW SERVICE—A one-volume Service 


devoted to exposition of the measures designed to 


f| . increase commodity prices and to bring about the 
In ation industrial adjustment represented by the Administra- 
tion’s “New Deal” concept. Specially adapted for 

Law use in keeping currently informed on the revolutionary 


changes in the relation of the Federal Government to 
business. The Service offers the only organized re- 
porting system on all phases of the new “Inflation” 
Act and as a matter of general information also reports 
all new laws entering into the Roosevelt program. The 
special introductory price of $20 includes current 
reports to July 1, 1934. 



















New (@@—- = BANKRUPTCY LAW SERVICE—A thorough exposi- 
tion of the federal bankruptcy law, new and old, 
Bankruptcy reporting currently on every development, including 
rules, forms, decisions, etc. Price, including current 

Law reporting service for the next twelve months, $20. 


To Commerce Clearing House, Inc., Loose Leaf Service Division of The Corporation Trust Company, 
205 W. Monroe St., Chicago. 


Without obligation of any kind, send full information about the Services checked above. 
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Table VII—Continued 


VALUE ADDED BY MANUFACTURE IN SELECTED STATES, 1904-1927 * 
Value added (in thousands of dollars) 
1923 1925 


1921 
Group I. 


116,401 218,063 227,140 
Arkansas 54,353 81,832 84,543 
Georgia . 137,357 222,684 249,501 
Mississippi -- Some 90,693 96,865 
Oklahoma | 79,857 84,774 101,770 
Pennsylvania 2,098,250 3,061,178 3,011,248 
Rhode Island ... 289,425 316,844 276,699 
So. Carolina carcwoua 94,519 139,206 133,056 
a 243,661 274,712 
.. __.. SARE er tie tet hry 50,216 69,176 63,882 


Group II, 


Florida : 78,758 105,071 153,213 
Massachusetts oveve cel nare 1,735,530 1,631,974 
MOOOUTE ce cccccecces, Oe 602,531 626,067 
New York Se UU, 4,195,938 4,263,512 
No. Carolina . 285,153 435,762 499,727 
OO Eee 1,381,170 2,237,084 2,317,591 
t ennessee ever eee 221,089 243,186 
csc «+ a5 ev 0 331,641 392,769 
W. Virginia 139,547 220,359 209,941 
Wisconsin ............. 486,920 718,696 774,496 


Index numbers (1904 = 100) 
1927 1921 1923 1925 1927 


232,879 239 + 448 466 478 
78,936 170 255 264 246 
249,656 204 330 370 370 
91,081 176 287 306 288 
102,300 990 1,051 1,262 1,268 
2,987,502 377 371 368 
279,126 355 310 313 
151,562 321 473 452 515 
325,181 374 421 499 
64,073 226 208 209 


127,075 233 311 454 376 
1,639,039 283 349 328 320 

660,464 232 322 334 353 
4,595,889 288 368 374 403 

593,827 451 689 790 939 
2,353,197 319 516 535 

262,604 252 377 415 

363,653 462 563 667 617 

202,332 313 494 470 

$20,325 265 391 421 


* Source: U. S. Dept. of Commerce, Bu. of the Census, Biennial Census of Manufactures, 1927, pp. 1311ff; ibid. 1919, pp. 568ff. 





were introduced), 370 in 1925, and 370 in 1927. 
These figures show that it is possible to claim that 
tax exemption helped pull industry out of the 1921 
industrial depression. The movement of net income 
of manufacturing corporations, between 1917 and 
1927, indicates a strong business recovery in 1923, 
the index number increasing from—18 to 112 (1917= 
100). A decline to 102 is shown in 1925, however, 
the second year after the adoption of the exemption 
policy.**® 








Pave the way to more sales with actual 
mames and addresses of Live prospects. 


Get them from the original compilers 
of basic list information—up to date— 
accurate—guaranteed. 

Tell us about your business. We'll help 


you find the prospects. No ob- 
ligation for consultation service. 


60 page Reference 
Book and Mailing 
LIST CATALOG 


Gives counts and prices on 
8,000 lines of business. 
Shows you how to get special lists by ter- 
ritories and line of business. Auto lists of 
all kinds. ’ 
Shows you how to use the mails to sell 
your products and services. Write today. 


R. L. POLK & CO. 
Polk Bldg.—Detroit, Mich. 


Branches in Principal Cities 
World’s Largest City Directory Publishers 


Mailing List Compilers. Business Statis- 
tics. Pooducess of Direct Mail Advertising. 


A similar study of Rhode Island, where the ex 
emption of manufacturing property was introduced 
in 1916,**° shows a large increase in value added by 
manufacture, after that year. Using the value for 
1904 as 100, the index number stood at 131 in 1914, 
and at 371 in 1919. A decline to 324 occurred in 
1921, an increase to 355 in 1923, and a decline to 313 
in 1927. Here again a claim may be made for the 
exemption policy. It should be noted, however, that, 
although net income data are not available in the 
earlier years, the index numbers for net income of 
manufacturing corporations show serious declines, to 
29 in 1921 (1917=100) and to 31 in 1925, and in no 
year since 1917 has the net income reached the figure 
for that year. 


Arkansas granted exemption to textile mills in 
1926. Value added by manufacture in that state 
declined slightly between 1925 and 1927 (from 264 
to 246, with 1904 as 100). Net income of manufac- 
turing corporations declined 71 per cent (from 58 
to 17, with 1917 as 100) between 1925 and 1927. 
These movements are for too short a period, how- 
ever, to lend much support to any conclusion con- 
cerning the effectiveness of the exemption. In the 
remaining states the date of adoption of exemption 
provisions is either too early or too late for the use 
of the available data on the development of manu- 
facturing. 

In view of this study of trends in the development 
of manufacturing, both in states granting exemption 
favors and in those not granting such favors, it seems 
apparent that there is no conclusive evidence that 
industrial development has been accelerated by re 
ducing the tax burden on the property of manufac 
turers. In fact the available evidence suggests that 
other factors, such as proximity to raw materials, 
labor supply and markets, may be more significant 
than tax immunity in determining the location of in- 
dustrial establishments. 

1389 The period 1923 to 1927 is too short to make these figures signifi- 
cant in any positive way. General prices reached points of about equal 


height in 1923 and 1925. 
140 See Table IV. 
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